By Mary Johanna McCurley

Caroline is a 33-year-old lawyer who has the world on a string: She’s one of the youngest partners her firm ever made, she owns her own home, and, through a combination of prudent spending and disciplined saving, she’s built up a $50,000 retirement nest egg.

And, the best news yet, she’s in love with a fabulous guy who just popped the question.

Although Caroline is caught up in a whirlwind of wedding and honeymoon plans, she needs to add one more important item to her to-do list: a premarital agreement.

Premarital agreements aren’t just for Donald Trump or Paris Hilton. Arguably, Caroline is a better candidate for a premarital agreement than those who can write multi-million dollar checks in their sleep.

Unfortunately, the Carolines of the world rarely enter into such agreements. And it can be to their detriment if their “fabulous guys” turn out to be not so fabulous. Let’s examine why:

Let’s say that, a few years after the wedding, Caroline’s husband quits his accounting job and goes back to school to get his MBA. She’s happy to support him in his quest to better his job prospects. Unfortunately, he falls for a fellow student and files for divorce.

Because the couple live in Texas, a community property state, her husband can now claim half of her retirement, which has now grown to close to $100,000, as well as half of the house, which has appreciated in value some 30 percent since Caroline bought it. Carolyn’s husband also wants one-half of Carolyn’s partnership interest in the law firm.

In return, Caroline can claim half ownership in her husband’s seven-year-old car and his economics textbooks.

Had she entered into a premarital agreement, Caroline could have delineated her retirement funds at the time of marriage (even, potentially, the interest on that money), her home, and her law firm partnership from being considered community property.

Of course, you say, Caroline was unlucky. My marriage is forever. Besides, you say, premarital agreements reduce what is supposed to be a spiritual and emotional union down to a business contract.

That’s not necessarily so.

As any marriage counselor will tell you, the best time to hash out one’s marital expectations is before one walks down the aisle. Ideally, before the invitations are even mailed. Those discussions need to be frank and honest, including everything from financial goals, religious observances, money management, childbearing and childrearing, and household management, among countless other issues.

A premarital agreement is merely an extension of that conversation, particularly when, in Caroline’s case, one member of the couple has worked so long and hard to achieve financial independence. It is only rational that she would want to protect that for which she labored.

A few things to keep in mind if you’re considering a premarital agreement:

Hire a lawyer with expertise in drafting and defending premarital agreements. Ask around, get recommendations, interview a couple of them. Have your fiancé/fiancée hire one too. In fact, insist that they do.

Protect yourself, but remember that this person is going to be your partner, lover, and best friend (at least for the foreseeable future and, hopefully, forever). Don’t be Draconian. Wanting to keep your nest egg safe is one thing. Not wanting to share a dime of your future income with your spouse is just plain stingy. Not only will you alienate your intended, but courts are loath to leave spouses destitute after a divorce.

Don’t wait until the day before the wedding to spring it. You will want to give your future spouse an opportunity to hire counsel, read the agreement carefully, and offer suggestions. You’ll want to give the two of you time to talk about it. Besides, last-minute premarital agreements smack of coercion, and the courts don’t think too highly of that either.

Feel free to include non-financial issues, but don’t get crazy. If it is imperative that your children be raised Catholic, that’s fair game. If you don’t want your spouse to gain weight after the wedding, think twice before including it. 

A premarital agreement is a good idea for anybody going into marriage with assets they would like to protect. And, if the agreement is handled fairly and equitably, it doesn’t have to dampen the romance at all.
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