require notiee and the apportunily for

contested case hearings.

Tennessee Valfey Awthority o,
Wiritmen, 336 F.3d 1236 (11ith Cir
20130 — The Bleventh Cireait Tonnd
Clean Adr Aot Sectien 113 adminiscra-
tive complianes orders umconsticuional.

Construction Stormwiler Dhis-
clunrges TG issped the construe-
ticen general permic for stormwater
discharges wlich regulites, for the firse
rime, constroetion activities of one or
CIROTGE SLETES,

v wondd lilke coorey yvour haned ar
ranling chese, or i vow have voue ow oop
ForBist, Jet me know at connie.wesclall
aglrasborier.com, We'll post vour
thowglts on che Enviconmental aod
Matoral Resovrees Law Section web-
sile, 11'1\'\5'.iuxu||r|.~i.u1'jj,. and continne

the discussion.

Constance Westfall is o oorner in the Dolle:
allice af Strosburger & Price, LLE, ond the chair af
the Stale Bar Eaviconreenic] and Faturl Resounces:
leves Zestion, She reoresents industrial and ingit-
ticnal cliants an o wide ronge of srceamental mal-
tere, Bho thanks Lyn Doon, ossociate  ganaral
counsel af the lewer Colorado fiver Aulhorisy, o
lin inptl o bis orbicle,

WA, |EK".J.7\.I::-:'IriI":I.I sl e

Family Law

Clheenges to Keep in Mind

2003 PERSPECTIVE

By Mary Johanna McCurley and Laura M. Hilliard

le vear 2002 was o significant vear
Fesr pelomsation issoes i Cormily s,
During 20003, issues involving reloge-
tion concinued o he hotly concesced

ancl om che minds of many Tamily low

actorneys and judges. Three courts of

appeals dssued opinions regarding the
niatter of reloention as il pertaing tooa
modilication of a prioe conscrvacoeship
Fort  Wirth
Houston D Dhstrict {memorandum),

order: [puhlished], the
and Ban Aatonio (meoorandon,

I fo ehe fecerzse of 0.8 and SN T2
108530 7720 Tes, App, — Fort Worth
20040, the courr addressed whether relo-
cation of o parent and child constitues a
material elumnge in circomscanees which
wonld warvant @ modificacion of o prior
order, In 2058, the rial court deter-
e that the circumseanees of the par-
cits had chansged stnee the rondition of
their divorce decree nasomuch as che
children hadd aneained school age. Addi-
tioatally, the childbren's daily pwo-honr
commmite oo their school interfersd o
their ahility to maintain age-approprinoe
preer reltions [ollwing an agrecd 1em-
porary move by oone of the conservators
el the children, The court held chae o
comservidors permanent move of the
ehilbecn i sdolation of an cxisting order
and agreciment with the other paren
CONEETVIET Wi enoudh W conscitute 6
lnding ol changed condigions,

[ o memorandum opinion, Kueepp o
oo, 2000 WL 210255327 (Tex. App
— Mernston | L4eh Distc |y, the courd
acdilressed whether the reloeacion of the
parent conservator hoving che exelu-
sive riglht fo establish the ehildren’s pri-
mary residenee conarinmed o maerial
andd substantial change of circumstnces
to suppert o maedification of a prior
conservitorship order The comre Deld
char the relocacion from Texas o Cali-
Formia was 5 material and suhscantial

Cclinge, Factors the coure consicdered

included the dismnee hepween the par-
vics, the prior relationship between
non-castockial parcend sl ehildren, and
whether the relocation deprived the
non-custodial parent of meaningtul
aeeess o the children,

[t is wichour question that frnils
attorneys remember the 2002 case of
Lens o Leng, 795 W 50 10 {Tex, 2002
that set forch o number of Tetors o he
considered by o trinl court when
acdidlrossing Ue dssoe of relocation and
conservalorship. [n 2008, i aomenwrsn-
dum opinion, o the Dterese of OGN L
el DL 2000 WLI2205306 [ Tex,
App. — San Anconing, the courd was
called upon to consider, for o seeond
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time, whether the rial court erred in
denying Boscnaric Lens’s request for
attorney’s lees in g dispute involving the
pemmoyal of o residency restriction in
suif affecting the parent-child relation-
ship  (SAPCH),
gither party to pay the other party's

Rather than  ordering

altorney’s fees, it ardered that each party
should pay their own fees, The San Anto-
mier eonrt of appeals held, under an abuose
o dliseretion stdard, thar the eial
court did nol crr in failing o award ds
Lz attoeney’s fees despite the fact that
she was the proevailing parcy on her
appeal of the merits of the ease. The
court noted that the teinl eoure could
[gve derermined that both parties hired
connse] o pursne legitimate requests o
conservatorship based upon their belief
as o whar constitulaed the best interesis
al the children, Fariher, the court reicee-
ated the diseretionare nature of the
award of atrorney’s fees, This opinion
seems toopoint our that even i winar
clicnt appears to be riding the white
horse  when seeking o modification,
lawyers shouldn't assume that fees will
b awarrded il wonr client prevails,

With regard to relocation, o staruoory
chanpe addressing rhe issue of the
ehilds primary  residence was also
erzcted elfective Sept, Lo 20005 Tex.
Fam, Code 8153134 now mandates tha
the coure escablish o speeifie geograph-
e area within which the consersator
shall maintain the child's primary resi-
dence. This ehange means that 1he
standard language of the county of
Jurisdiction and any contiguoms councy

M Tesees Tiar doeeead gy 200040

is o longer meaningful and the eourt
or parties must specify as to the exact
geagraphic area wherein the children's
residener can be established,

While relocation issues continug to
be on the forefront of Family law, there
have been other notessorthy statlory
changes, Tex, Fam, Code §o.40 and
(02 0055 eliminaces the requirement fo

The Bules of Governance Change

By Charles H. Awalt

Bin che last vear three significant legal
Edevelopments ook place which will
have an impact on the governanoe of
Lw practice, Despice that impact, fow of
these developments had the benetit of
inpul by a significant portion of the legal
community, The developmaents were: 2
pro bono s was imposed on lowvers,
mandarory IOLTA was npheld, and the
Texas Supremse Court may have changed
the rules of engagement.

The firar development invoebved the
renewal of the Stace Bar Act, The new
act lenves in place the structure of the
State Bar with which we are Familiar, but
adels ot least one seriking new wrinkle:

attneh the alernative dispute resolutio
statemient (o the petidoner or divoree
of SATCH. Tex, Fam, Code 513220858000
eliminates the atfidovic for TCOIEA
information regarding the children'’s
residence 1 hoth parties  reside in
Texas, Tex. Pam, Code 864100 and
162602 require the “Austin form” oo he
filedd with the petition for divoree or ini-
tial SAPCR pleading, Tex, Fam, Code
51533312 changes midweel visitation w
Thursday evenings. One of the most
interesting new sections with regard (o
conservtorship issues, Tex, Fam, Code
1050060, allows law enfloreement offi-
cers o mike ressonable efforts Lo
entoree g custody order 16 sueh provie
sions are included in the final order.

Mary Johanna McCurley i chair of the Stak:
Bar Femity Low Section. She is o parter in fdeCor-
ley, Orsingar, MeCurley & Mekon, LLE, in Dollas
Laura M. Hilliard s an crsociabe in the limm,

the Texps Supreme Court must imgose
on lawyers a mandatory “fee” of 865
per veqr (o further fund legal services
to the poor. In the last few vears the
Supreme Court has sought the 565 as a
volunary contribution,

This development is significant lor
pwn reasons, The first is the woy che leg-
islation eame aboul, The Seate Bar hill
wits sponsored by Rep. Wirren Chisom,
bt aceording to Chisum's office, the
amendment originated with Texas Rural
Legal Al Passage of chis amendment
to the Scate Bar Aot is doe in significan
measire to the effort of the Texas Legal
Services Clenter in Austin dnd its lol-

ey fmnsbar, com
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