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GENDER BIAS IN OUR PRACTICE AND
QUR COURTS
FACT OR FICTION?

I. INTRODUCTION

Henry Kissinger, former
Secretary of State, was guoted
as saying that "the battle of
the sexes will never be won as
long as each sex keeps frater-
nizing with the enemy." This
article takes a 1look at that
fraternization and how both the
legal system and the legal pro-
fession are coping with it.

IT. GENDER BIAS AND TEXAS FAMI-
LY LAW
A. Community Property
Principals: Can We
Blame It All On The
congquistadors?
Texas’ community property

system is a remnant of the Span-
ish colonial presence in Texas
and Mexico. ©01ld hispanic prop-
erty principals were remarkably
progressive for their time in
that they recognized certain
property rights for married wom~
en. Specifically, under hispan-
ic marital property 1law, the
property brought into a marriage
by a woman remained her separate
property. More importantly, a
married woman retained the right
of control over her separate
property.

While the right of control
over separate property and other
old hispanic marital property
rights are now taken for grant-
ed, it 1is important to remember
that women had almost no proper-
ty rights whatsoever under most

European legal systems until the
twentieth century. For example,
early nineteenth-century Anglo-
American law recognized a mar-
ried woman’s property rights
only to the extent that she pos-
sessed real estate at the time
of marriage. And, after mar-
riage, all right to control sep-
arate property real estate, as
well as the right to control all
other marital property, was in
the hands of the husband. Aas to

personalty, Anglo-American 1law
simply did not recognize any
separate property rights for

married women.

In 1840, the Congress of
the Republic of Texas enacted a
system of marital property 1law
that was primarily derived from
these hispanic community proper-
ty principles. Following Texas’
entry into the Union in 1845,
the Texas Constitution included
a provision that recognized the
hispanic principals of separate
and community property. Texas’
approach was, however, more con-
servative than the hispanic ap-
proach because there were no
provisions for control of prop-
erty, separate or community, by
the wife during marriage. Also,
since divorce was not recognized
under old Spanish law, there
were no provisions for division
of property upon divorce.

In the years following sta-
tehood and up until the early
years of the twentieth century
few changes were made to Texas
marital property law. The re-
sistance to reform and greater
recognition of property rights
for married women was due, at
least in part, to the locally
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generated myth of the "great
liberality" toward married women
in Texas’ community property
system. Joseph W. McKnight,

Texas Community Property Law:

Conservative Attitudes, Reluc~
tant Change, 56 L. & Contempo-
rary Prob. 71, 82 (1993). As

noted earlier, the hispanic pri-
ncipals retained in Texas were
progressive for the mid-nine-
teenth century; however, these
same principals were considered
inadegquate and conservative by

the 1late nineteenth century.
Most states’ marital property
laws liberalized considerably

during the last part of the ni-
neteenth century.

Texas did not begin to fol-
low the liberal trend until the
early twentieth century when the
women’s suffrage movement ush-
ered in a new period of change
for Texas marital property law.
In 1911, the legislature enacted
a statute permitting a married
woman to petition for djudicial
removal of the disabilities of
coverture for business purposes
and to acquire full contractual

power in that context. 1911
Tex. Gen. Laws 92, §§ 1-4. Al-
though the statute still re-

gquired the husband’s consent, it
represented a considerable ad-
vance in married women'’s proper-—

ty rights. McKnight, supra at
82.

In 1913, the husband’s sole
control of the community estate
was broken when the legislature
gave wives control of their ear-
nings and the profits from their
separate estates. Prior to this
legislation, the husband was the
manager of all the community

estate as well as the wife’s
separate property, subject only
to the requirement that the wife
join in any conveyance of the
homestead or her separate prop-
erty. Id. at 82 n. 75. The
1913 act also was significant
because, for the first time, it
protected property subject to
the wife’s control from her hus-
band’s creditors.

Although the legislative
changes of 1913 represented a
significant step forward for
married women, the scope of the
reform was somewhat limited. A
married woman’s contractual pow-
er was still restricted and this
represented a great Iimpediment
to her exercise of her newfound
property rights. This impedi=-
ment remained until the 1960’s
despite the significant changes
in social attitudes and demands
for reform that were brought
about by the great depression
and World War II.

The final demise of statu-
torily based gender discrimina-
tion in marital property law
took place in the 1960’s. In
1963, the legislature responded
to a reformist drive for a con-
stitutional amendment to elimi-
nate all gender based discrimi=
nation by enacting legislation
that removed nearly all gender
based restrictions on the prop-
erty rights of married women.
1963 Tex. Gen. Laws 1189 § 6.
Two Years later, in 1965, the
grounds for divorce were made
gender-neutral. 1965 Tex. Gen.
Laws 1634 § 1. Finally, the
legislature passed the gender
neutral Matrimonial Property Act
of 1867. 1967 Tex. Gen. Laws
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735, This act, which became
effective on January 1, 1%68 and
was the first of its kind in the
United States, signified the end
of statutorily based gender dis-
crimination in Texas’ marital
property law.

Although most other statu-
tory forms of gender based dis-
crimination were legislatively
abolished by the end of the 19-
60’s, the total elimination and
future prohibition of statutory
gender discrimination was a-
ssured in 1972 with the adoption
of the Texas Egual Rights Amend-
ment. Tex. Const. of 1972, art,.
I. § 3a. Of course, while the
legislature and the constitution
eliminated gender based discrim=-
ination in Texas family courts,
neither was able to eliminate
- past, present or future gender
based discrimination practiced
by the individuals, both men and
women, who practice and adminis-
ter law in Texas.

B. SAPCR

~ Before Title 2 of the Fami-
ly Code was enacted in 1973,
suits affecting the parent child
relationship were guided solely
by caselaw. As far as custody
of children is concerned, the
gender neutral best interest of
the child standard (currently
found in Family Code § 153.002)
has been the controlling princi-
ple for most of the twentieth

century. See Brown V. Brown,
500 S.W.2d 210, 217 (Tex.Civ.-
App.--Texarkana 1973, no writ).

The underlying principles and
considerations in interpreting a
child’s best interest varied
significantly, however, from the

factors now relied upon under
Title 2.

Prior to Title 2, Texas
courts followed a "well recog-
nized rule of law" to the effect

that, other things being equal
as between the parents of a
child, it is presumed that pri-

mary custody by the mother is in
the child’s best interest unless
she is found to be unfit. Craw-
ford v. Crawford, 256 S.W.2d
875, 879 (Tex.Civ.App.-~Amarillo

1952, no writ); Liska v. Hall,
357 S$.W.2d 601 (Tex.Civ.App.--
Dallas 1962, no writ},. This

rule of law was known as the
tender years presumption. The
tender vyears presumption did
not, however, have the effect of
a legal presumption; rather, it
was viewed more as a '"prefer-
ence." Erwin v. Erwin, 505 S.W-
.2d 370, 372 (Tex.Civ.App.-~Hou-
ston ({14th Dist.] 1974, no
writ); Lynch v. Wyatt, 191 S.W.-
2d 499 (Tex.Civ.App.-~Texarkana
1945, no writ). This distinc~
tion was important because it
ensured that a court’s decision
to award custody to the father
where the mother was not an un-
fit parent was not automatically
considered reversible error by
Texas appellate courts. This
provided trial courts with broa-
der discretion when deciding
custody issues.

Oofficial judicial recogni-
tion of the tender years prefer-
ence came to an end when the
gender neutral best interest of
the child standard was codified
in the original Title 2 of the
Family Code. See Adams v. Ad-
ams, 519 S.W.2d 502, 503 (Tex.~
Civ.App.--El Paso 1875, no
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writ). Simply put, Title 2 put
an end to any official reliance
upon gender as a factor, deter-
minative or otherwise, in custo-
dy disputes. S8ee also Texas

Equal Rights Amendment, Tex.
Const. of 1972, art. I. § 3a.
But, as with most other aspects

of American and Texas jurispru-
dence, the statutory prohibition
on gender based custody deci-
sions was incapable of eliminat-
ing the unofficial bias caused
by years of social conditioning
and judicial acceptance. As any
experienced family law practi-
tioner or judge can attest, such
unofficial and unstated (usual-
ly) bias is still present in
many Texas courts today, espe-
cially in rural communities.
ITII. PROPERTY DIVISION UPON DI~
' VORCE

Despite the gender-neutral-
ity of the Texas Family Code,
gender bias still often plays a
significant role in the division
of community property upon di-
vorce. Texas courts can divide
the community estate any way
they see fit, so long as the
decision is "fair." Unfortu-~
nately, a division upon divorce
that appears "fair" to the judge
may actually serve as a de facto
sentence to poverty for a party
who has not consistently worked
outside the home throughout the
marriage. Texas’ prohibition on
dividing separate property and,
until recently, long-standing
prohibition on alimony, often
insures that the stay-at-home
partner will not be sufficiently
compensated for investment of
human capital into the home
front and the subordination of

their earning ability to the
promotion of the other spouse’s
earning ability. Even the leg-
islature’s decision to allow
alimony will not significantly
alter this situation because the
alimony statute provides relief
under very limited and egregious
circumstances.

According to the Final Re-
port of the Gender Bias Task
Force of Texas, +the negative
financial consequences of prop=-
erty division upon divorce are
disproportionately placed on
women. Final Report, Gender
Bias Task Force of Texas (Feb.
1994), at 45-50. Simply stated,
even an disproportionate divi-
sion of property in favor of the
economically dependent spouse
oftentimes will not adequately
compensate for the differences
in earning power between the
spouses.

Moreover, the economically
dependent spouse often cannot
adequately protect or pursue
his/her 1legal and financial
rights because temporary spousal
support and interim attorney’s
fees awards are not sufficient
or non-existent. Specifically,
the economically dependent
spouse may be forced to enter
into an unfair settlement agree-
ment or may not have the re-
sources to adequately present
his/her facts to the court.
This subject is analyzed in more

detail in Section VI, infra.
IV. CONSERVATORSHIP
A. Possession and Access
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Although Texas and nearly
every other jurisdiction in this
country have abolished the "ten-
der years" presumption in favor
of the "best interest" test, an
implied "tender years" presump~
tion refuses to die in many
courts in this state. The "ten-
der years" presumption essen-
tially presumes that it is in a
young child’s best interest for
the mother +to retain primary
custody unless the mother is
shown to be unfit. See supra §
Iib.

Over the past few decades,
Legislatures and courts slowly
began to realize that that be-
lief was based more on stereo-
types and bias than on scientif-
ic fact. As a result, the
courts are now supposed to apply
' the gender neutral "best inter-
est" test,. But no matter how
explicit the law is, fathers are
often thought to be the "under-
dog" in custody cases because
many segments of society still
perceive that infants and small
children should be with their
mothers.

This "underdog" status for
fathers is bolstered by the fact
that most sitting judges grew up
at a time when mothers stayed
home with their children. De-
spite protestations to the con-
trary, most judges cannot total-
ly disassociate themselves from
a lifetime of traditional social
conditioning. The contradiction
in this mindset is that, cur-
rently, the overwhelming majori~
ty of the children before judges
have two working parents or one
working parent and a parent who
will be forced to enter the full

time job market immediately af-
ter the divorce is final.

Fathers are not alone, how-
ever, in facing bias during cus-
tody proceedings. The biased
belief that fathers 1lack the
innate parenting ability of mo~-
thers is directly related to the

presumption that infants and
small children belong with their
mothers. Unfortunately, this

belief often has the side-effect
of holding mothers to a higher
standard than men in custody
disputes. For example, since
fathers have traditionally
played a more marginal role in
parenting, a father who is in-
volved with his children is of-
ten regarded as "“super dad" even
if the mother has always been
the primary caretaker. The dif-
fering standards for the dating
habits and relationships of the
mother and father provide anoth-
er example of the bias women
face in custody cases. If a
mother dates or has a boyfriend,
this is often used against her
or is perceived as a "bad" fact.
On the other hand, a new girl-
friend for the father is often
seen as a plus because the new
girlfriend is a stabilizing in-
filuence and can help care for
the children.

B. Gender Bias in the
Expert
Ideally, the mental health

expert in a custody case should
focus solely upon the best in-
terest of the child. Gender
bias should play no role in the
expert’s findings. If gender
bias does affect the expert’s
opinion, there is a grave risk
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that the aggrieved party’s
rights will be substantially
prejudiced. The reason is sim-
rle. Courts normally presume
that lay witnesses are biased to
some extent. In fact, theses
biases are often brought out
during testimony. However, with
an expert witness, courts tend
to assume that the expert’s o-
pinion is scientific and unbi-
ased. Even if the expert 1is
hired by a party, the court may
only recognize a bias based on
that fact instead of the more
insidious bias, namely gender
bias.

Mental health experts face
the same type of bias inducing
factors as lay witnesses. They
may have been unconsciously so~
cialized 1into believing that
‘'women are inherently more capa-
ble to raise children than men.
Alternatively, the expert may
have been a party to, and lost,
a disputed custody fight. In
this situation, it may be impos-
sible for the expert to avoid
confusing his or her personal
issues with those in the case at
hand.

While there is no way to
guarantee that an expert is un-
biased or his or her bias will
be noted by the court, it is
vital for the practitioner to
take the steps necessary to dis-
cover any bias that might exist.
Aside from discovering whether
the expert has been involved in
a divorce or custody dispute, it
may also be useful to know the
extent of the expert’s personal
history with his or her own mo-
ther and father Regardless of
how the bias came about, it is

the attorney’s job to recognize
its existence and bring it to
the courts attention.

c. Child Support

In theory, the Texas Family
Code has eliminated gender based
bias from the establishment and
collection of child support by
removing, for the most part,
judicial discretion in this area
of the law,. Under the current
code, child support is supposed
to be established by specific
guidelines regardless of sex.
As to failure to pay child sup-
port, Texas court’s have little
discretion when a contempt mo-
tion is brought.

Unfortunately, according to
the Gender Bias Task Force of
Texas, a parent’s gender still
has a significant impact upon
the establishment and collection
of child support. Final Report,
Gender Bias Task Force of Texas
{Feb. 1894), at 58-64. The Task
Force found that many litigants
and attorney‘’s feel that custo-
dial fathers receive dispropor-
tionately 1lower child support
amounts than custodial mothers.
Id. The Task Force also found a
perception that, when warranted,
noncustodial fathers’ requests
for decreases in child support
are granted less frequently than
warranted reguests made by non-
custodial mothers. Id.

The complaint heard most
frequently regarding bias
against women in this area cen-
tered around enforcement of
child support awards. According
to the Task Force, many women
face significant difficulties in
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enforcing child support awards.
Id.. These difficulties range
from the financial obstacles
faced by women in pursuing child
support violation claims to the
perception that many judges are
too lenient or too reluctant to
exercise their contempt powers.

Why are these problems at-
tributed to women? The answer
is relatively simple and obvi-
ous. Although these problems
are certainly faced by parents
of both genders, women are still
awarded primary custody more
often than men. This means that
more men than women are obligat-
ed to pay child support. There~-
fore, all other things being
equal, the number of men who
fail to pay their child support
should be proportionately larger
~than the number of women who
fail to pay.

Current economic realities
are also partly to blame for the
gender bias in enforcing child
support awards. The average
income for a woman remains below
that of a man. It necessarily
follows that the average single
mother faces significant finan-
cial obstacles in pursuing en-
forcement of a child support
award.

v. DOHESTIC VIOLENCE

Domestic violence is a sad
constant in the family law are-
na. According to the Texas De-
partment of Human Services, 639~
»712 Texas women were physically
or sexually abused by their male

intimate partners in 19%2. See
Final Report, Gender Bias Task
Force of Texas (Feb. 1994), at

66. In many situations, vio-
lence is present long before the
courts get involved. But, do-
mestic violence often begins or
increases during divorce pro-
ceedings because the psychologi-
cal bases for such destructive
behavior, such as anger, disap-
pointment, depression, etc., are
found in nearly every divorce.
As reflected in the statistic
cited above, the vast majority
of the time, the target of do-
mestic violence is the woman.
Sadly, children are also subject
to domestic violence with nearly
as much freguency as women.

Where the spouse 1is the
sole victim of the domestic vio-
lence, the only legal solution
is a protective order. Unfortu-
nately,
according to the Gender Bias
Task Force Final Report, the
Texas Jjustice system does not
sufficiently protect women from
violence. This is primarily due
to the fact that protective or-
ders are often difficult to ob-
tain and are not strictly en-
forced. See id.

Moreover, female victims of
domestic violence often face
financial difficulties in pro-
tecting themselves. This is
especially true with women who
do not work outside the home and
have limited access to money.
On an immediate level, many wom-
en have insufficient resources
to 1leave their home, which is
where most domestic violence
takes place. The alternative,
obtaining an injunction re-
straining the husband from en-
tering the home, usually re-
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guires extensive funds for legal
expenses.

Additionally, female vic-~
tims of domestic violence face
prejudice even after they bring
the legal system into the fray.
Courts, prosecutors, law~en=-
forcement personal, and others
often treat domestic violence

less seriously than other
crimes. A woman’s motive and
credibility is almost always

questioned and battered women
are sometimes blamed for causing
the abuse or suffering through
it.

Men also face problems with
domestic violence., A male who
is the victim of domestic vio~
lence must either hide that fact
or brace himself for the scorn
"and ridicule of a society that
still views women as the weaker
sex and a male who is physically
abused by a woman as something
less than a man. Also, a male
who is the victim of domestic
violence but defended himself
may be viewed as the aggressor
simply because he is male.

VI. COURT ACCESS

In family law situations,
especially those involving chil-
dren, one party usually faces
greater financial obstacles in
gaining access to the court sys-
tem than the other party. Typi-
cally, the disadvantaged party
is a woman. The obstacles to
the courtroom are generally
caused by a lack of sufficient
funds to retain appropriate le-
gal counsel and/for pursue an
effective and comprehensive le-
gal strategy.

Why is the financially dis-
advantaged party normally a wom-
an? Because it is still accept-
ed in our society that the moth-
er should stay at home with the
children or, at the very least,
allow her parenting responsibil-
ities to take precedence over
her work outside the home. In
essence, mothers in this situa-
tion invest their time and ef~
forts into an activity that is
certainly meaningful, but does
not produce significant finan-
cial rewards.

In the divorce context,
Texas has attempted to address
this problem through Family Code
§ 3.58(c) (4), which provides for
the payment of interim attor-
ney’s fees and expenses by one
spouse for the benefit of the
other spouse. Tex. Fam. Code
Ann. § 3.58(c) {4) (Vernon 1995).
To obtain an award of interim
attorney’s fees and expenses, a
spouse must show: (1) a need,
and; (2) a source. Unfortunate-
ly, the protection afforded by
the interim fees provision does
not always work in practice.
While it is often very easy to
prove a client’s need, estab-
lishing a source is usually much
more difficult. For example, in
a divorce situation where the
wife is a mother who is not em~-
ployed outside the home and the
community estate consists of
little more than equity in a
homestead and a large mortgage,
a source is difficult to find.
The husband in this situation
usually has the ability to re-
tain counsel because his income
provides him with a consistent
liquid source of funds. This is
true even if the wife is awarded
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interim spousal support and
child support. Many attorneys
would be more willing to repre-
sent the husband because their
chances of getting paid over the
long term are much greater since
the husband will still have a
reliable income source once the
divorce is finalized. Oon the
other hand, the wife will have
to enter the work force with no
assurance that she will achieve
financial security. In this
situation, few attorneys would
be willing to represent the wife
because they would expose them-
selves to the financial risk
that they would never be paid.

Reluctant Jjudges also add
to the financial obstacles for
the financially disadvantaged
spouse. According to the Gender
"Blas Task Force survey, two=-
thirds of male attorney respon-
dents and three-guarter of fe-
male attorney respondents indi-
cated that judges rarely or nev-
er award sufficient interim a-
ttorneys’ fees to allow the eco~
nomically dependent spouse to
pursue litigation effectively.
Final Report, Gender Bias Task
Force of Texas (Feb. 199%4), at
49.

Geography presents another
potential obstacle to court ac-
cess for the financially disad-
vantaged spouse in a divorce
action. It is a well known fact
among family law litigators that
courts in certain counties are
traditionally more hesitant to
award interim fees.

Wives are not the only par-
ties, however, who face finan-
cial obstacles to the courts.

Society has evolved enough that
there are now a significant num-
ber of families with stay-at-
home fathers and primary income
earning mothers. There are also
many marriages where both spous-
es work outside the home but the
wife earns and has access to a
significantly greater amount of
money than the husband. In both
these situations, the husband’s
legal rights may be prejudiced
by his lack of access to funds.
But, unlike a woman in these
situations, the husband faces
more than just the problem of
proving a ‘'need" and a "source"
to obtain interim fees. Typi-
cally, he must also overcome the
antiquated prejudice and mis-
placed shame associated with a
man who must be supported by a
woman. It is not uncommon for a
husband in this situation to
decide not to seek interim fees
simply because of the stigma
attached to such support.

VII. ATTORNEYS

Gender bias can be found in
all segments of society, so it
should come as no surprise that
gender bias exists among and
between attorneys. Gender bias
in the 1legal workplace takes
many forms. Statistics show
that female attorneys still
face, to some extent, a "glass
ceiling® when it comes to at=-
taining partnership status.
Whether this stems from the con-
tinued existence of the "old boy
network" or from a more uncon-
scious bias is the subject of
much debate, but the fact re-~
mains that a disproportionately
small percentage of women are
offered partnership. Women also
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face gender bias in more mundane
ways, such as offensive or de-
meaning comments 1in everyday
conversation or in a contested
hearing at the courthouse. For
an in-depth analysis of gender
bias in interpersonal relation-
ships, both social and profes-
sional, see Richard Orsinger,
Gender Issues in the Evervyday
Practice of Family Law, 18th
Annual Marriage Dissolution In-
stitute (1995), at § P.

VIII.JUDGES

Gender bias in the court-
room can take many forms, rang-
ing from demeaning speech and
attitudes toward female attor-
neys and litigants to judgments
based upon improper gender bias
and stereotypes. It is unreal-
“istic to expect judges, most of
whom 1in Texas are middle aged
males (Pallas County being the
exception), to put aside a life-
time of social conditioning.
The best approach is to recog~
nize this fact and deal with it
by educating individual judges
about the existence and perva-
siveness of gender bias. Only
after this is done is it possi-
ble to actively avoid gender
bias in the courtroom.

As to gender bias in ren-
dering a decision, it is impor-
tant for the attorney to bring
every underlying detail to the
judge’s attention. For example,
some judge’s have forgotten how
difficult it is for a single
mother to make ends meet. It is
hard to expect a fifty-five year
old male judge to understand the
economic realities that face a
newly divorced mother who has

not worked outside the home in
twenty-five years. From the
male perspective, it is egually
difficult for most judges to
understand the problems faced by
a recently unemployed older hus-
band who, because of his age, is
unable to find job with a salary
commensurate with his experience
and abilities. It is the attor~
ney‘’s Jjob to re-educate their
iudge.

I¥X. JURIESB

There is, perhaps, no more
important phase of a jury trial
than voir dire. Voir dire en-
ables the litigator to eliminate
members from the panel whom he/-
she perceives will not be sympa-
thetic to her client. There are
two traditional methods for e-
liminating a potential Jjuror.
First, a juror may be stricken
for cause, which means that the
attorney has a statutory ground
for that potential juror’s dis-
gualification. The number of
strikes for cause are unlimited.
Jurors who cannot be stricken
for cause may still be eliminat-
ed through the exercise of a
preemptory strike. The number
of preemptory strikes are limit-
ed to six in a district court
and three 1in a county court.
TEX. R. CIV. P. 233.

At the heart of the peremp-
tory challenge is the perception
that the composition of a jury
affects the jury’s verdict. In
evaluating the composition of a

jury, lawyers recognize that
jurors will rarely admit to
their biases and prejudices.

Trial attorneys have tradition-
ally mitigated this problem by

10
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relying on preemptory strikes to
form juries that are to their
liking. Peremptory strikes gua-
rantee a party a measure of con-
trol over the unspoken bias of a
particular juror either against
the party or in favor of their
opponent.

Recently, the United States
Supreme Court severely limited
the lawyer‘’s control over the
make-up of the Jjury panel by
limiting his/her use of the pe-
remptory challenge. In J.E.B.
v. Alabama, 114 S.Ct. 1419 (19~
94), the Court prohibited dis-
criminatory preemptory strikes
based on gender. Id. at 1421.
The Supreme Court’s ruling in
J.E.B. is only the latest in the
series of decisions that have
severely limited the litigator’s
"ability to choose a jury. Trial
lawyers are now prohibited from
basing jury strikes on the basis
of the Jjury panelist’s race,
gender, and possibly religion.

Despite the holding in J.-
E.B., it 1is probably time for
men and women attorneys to stop
pretending there is a difference
between men and women, especial-
ly when dealing with Jjuries.
The evidence for innate sexual
differences is mounting rather
than disappearing on the scien-
tific front. Where it was once
believed that the differences
were sociological, studies are
revealing bioclogical based 4if-
ference. For example, there is
some evidence that the bundle of
nerves that allows the right
half of the brain to communicate
with the left is larger in women
than in men. (Texas Bar Journal
- get cite). If this proves to

be true, it would allow greater
cross—talk between the right and
left side of the brain in women
and perhaps explain what is com-
monly called "women‘’s intuition®
because it would allow greater
ability to read emotional cues.
Whether biological or learned,
it is a great resource that is
not used often enough by women
in the courtroom.

a. Batson and Its Progeny

Formerly, preemptory chal-
lenges could be used to elimi-
nate jurors for any reason what-
soever and neither party was
required to explain or justify
their use of the preemptory
strike. This broad ability
changed with Batson v. Kentucky,
476 U.S. 79 {1986). The basic
heolding in Batson is that there
is a violation of equal protec-
tion of the law under the 14th
Amendment if the state uses its
preemptory challenges to system-
atically remove blacks from a
jury solely because of their
race or on the assumption that
blacks as a group will be unable
to impartially consider the sta-
te’s case against a black defen-
dant.

Subsegquent Supreme Court
cases shifted the focus and bro-
adened the reach of Batson.
Under the current Supreme Court
case law, the Batson principals
now apply to both civil and cri-
minal cases, and may be claimed
by jurors and parties/defendants
without regard to the claimant’s

race. See Georgia v. McCollun,
112 S. Ct. 2348 (1992); Edmond-
son v. Leesville Concrete Co.,
500 U.S. 614 (1991); Powers v.

11
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Ohio, 499 U.S. 400 (1991). And,
under the holding in J.E.B., the
Batson principles now prohibit
peremptory challenges based sol-~
ely upon gender.

In J.E.B., the state of
Alabama sued in civil court to
establish paternity and obtain
child support for a minor. The
state’s attorney used nine of
its ten preemptory strikes on
male venire members. In prohib-
iting gender-based preemptory
strikes, the Supreme Court held:

We have recog-
nized that whether the
trial is criminal or
civil, potential ju-
rors as well as liti-
gants have an equal
protection right to
jury selection proce-
dures that are free
from state sponsored
group stereotypes roo-
ted in, and reflective
of, historical preju-
dice. . . . We hold
that gender, like
race, is an unconsti-
tutional proxy for
juror competence and
impartiality.

d. at 1421.

2]

Criticisms of J.E.B v. Ala-
bama

Few people can find fault
with the reasoning in Batson.
Batson, in essence, prchibited
prosecutors from systematically
removing black people from a
jury when the criminal defendant
is also black. It is believed
by most that Batson was neces-

sary to vindicate black defen-
dants’ right to a fair jury se-
lection process. But the Su-
preme Court has subsequently
twisted and extended the sound
principles of Batson to such an
extent that the reasoning in
recent cases runs counter to
common sense.

In McCollum, the Court
turned its attention to the con-
stitutional rights of the pro-
spective juror instead of the
constitutional rights of the
defendant or party. McCollum,
112 S.ct. at 23%3. This reason-
ing represents a completely dif-
ferent approach than the sound
reasoning found in Batson, and
is arguably unsound. As Justice
Thomas noted, the post-Batson
line of decisions has "exalted
the right of citizens to sit on
juries over the right of the
criminal defendant, even though
it is the defendant, not the
jurors, who faces imprisonment
or even death." J.E.B. followed
the same reasoning as McCollum
and represents a further step
toward valuing Jjurors rights
over that of a defendant or par-
ty.

Another concern with J.E.B.
and, to some extent, its ante-
cedents is the burden that the
continually expanding rules re-
garding jury selection place on
the 1litigants and the courts.
As Justice Scalia noted in his
Edmonson dissent, courts are
almost certainly going to be
forced to expend enormous
amounts of time litigating the
gender-neutrality of peremptory

challenges. Edmonson, 500 U.S.
at 645 (J. Scalia dissenting).

12
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Whereas race based Batson chal-
lenges are 1limited in number
because there are limited oppor-
tunities for race based peremp-
tory strikes and they are rela-
tively easy to identify, gender
based challenges will almost
certainly arise more often be~
cause the population is roughly
divided equally between male and
female. Moreover, prohibiting
gender based challenges may only
serve to complicate an already
WByzantine system of justice
that devotes more and more of
its energy to sideshows and less
and less on the merits of the
case." Id. Perhaps Justice
Scalia should be credited with
predicting the 0.J. Simpson me-
dia and legal "“event®.

Arguably, the most signifi-
"cant flaw behind J.E.B.’s rea-
soning rests in its blatant dis-
regard for common sense. The
majority opinion states that
lawyers have no rational basis
for using sex-based peremptory
strikes because ". . . gender
plays no identifiable role in
jurors’ attitudes. . . ." J.E.-
B., 114 Ss.ct. at 1420. This
statement simply flies in the
face of common knowledge. For
better or worse, an individual’s
personality, biases, and preju-
dices are shaped in large part
by their gender. While an indi-
vidual’s gender does not provide
a rational basis for speculation
as to how that person will vote
on a case 1in every situation,
there are certain situations
where gender may play a signifi-
cant role in a juror’s vote.
This 1s especially true in fami-
ly law. As Justice 0’Connor
noted in her concurrence, "one

need not be a sexist to share
the intuition that . . . a per-
son’s gender and resulting life
experience will be relevant to
his or her view" of some cases,
such as those involving ", . .
child custody, or spousal or
child abuse." Id., at 1431 (J.
O’Connor concurring}. Unfortu-
nately, by pretending that gen-
der is not a factor in an indi-
vidual’s biases or prejudices,
the Court has stretched the log-
ic of Batson beyond recognition,
and thereby done a disservice to
one of the Court’s more noble
and note-worthy opinions.

C. Ramifications of Batson and
Its Progeny

While the Supreme Court
certainly chose the high~road in
its decision in J.E.B. (or at
least the politically correct
road), such moral satisfaction
does little to assuage the anxi-
ety of family law litigators and
trial lawyers in general. Trial
lawyers are traditionally a su-
perstitious, intuitive, and in-
stinctive group. 1In choosing a
jury, most trial lawyer’s tend
to play hunches. In practice,
these hunches are often based on
race, religion, and/or gender.

Gender based peremptory
strikes that are based on hunch-
es or stereotypes are extremely
common in family law litigation.
Family law cases, by definition,
generally involve a petitioner
of one gender and a respondent
of another gender. Even Justice
O'Connor, in her J.E.B. concur-
rence, noted that the Court’s
decision is not without its
cost. In its endeavors to pro-

13
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tect the prospective juror from
gender discrimination, the Court
denies a party from utilizing
the "intuition that in certain
cases a person’s gender and re-
sulting life experience will be
relevant to his or her view of
the case.® J,.E.B. v. Alabama,
114 S.Ct. 1419 (1994),

Common sense tells us that
in no other field will gender
and resulting life experience be
more relevant than in family law
cases. For example, with all
other things being equal, the
thought of an all female jury in
a custody battle would create
despair in even the hardiest
trial lawyer if he or she repre-
sents the father. 8imilarly, in
the case of religion, very few
attorneys who represent a work-
"ing mother in a custody battle
would welcome a jury that con-
sists primarily of fundamental-
ist Christians who, because of
their religion and traditional
mind-set, might harbor a strong
belief that a mother’s place is
in the home. Although the above
examples are extreme and based
on stereotypes, they are meant
to instruct rather than to of-
fend. They serve as an example
of the type of situations where
a family 1law 1litigator would
almost certainly desire to exer-
cise preemptory strikes for rea-
sons that are no longer consti-~
tutionally valid or politically
correct.

As a practical matter, Bat-
son and its progeny simply re-
guire the trial lawyer to work
that much harder during voir
dire. 1In reality, race, gender,
and religion often result in a

bias or prejudice that can pro-
vide the basis for a valid pre-
emptory strike or a strike for
cause. The key is to expose
that bias or prejudice, thereby
providing a valid and articu-
lable basis for the peremptory
strike. For example, counsel
for the father in a custody case
will typically be suspicious of
any female venire member. That

does not necessarily mean that

he will automatically want to
strike all female venire mem-
bers; rather, he will spend ex-
tra time on female venire mem-
bers to determine whether their
gender and resulting life expe-
rience have caused an impermis-
sible bias.

In this respect, the Texas
Family cCode has preserved, to
some extent, the family law lit-
igator’s ability to strike a
potential juror, whether male or
female, in a custody case. Sec-
tion 14.01{c} of the Texas Fami~-
ly Code states that the Court
must consider the gqualifications
of the respective parents with-
out regard to the sex of the
parent., Tex.Fam.Code Ann. Sec-
tion 14.01(c) (Vernon 1994). If
the lawyer can establish that
the potential juror is biased
because they possess the tradi-
tional maternal preference, then
the biased juror can be validly
struck from the panel. The at-
torney should consider asking
the jury panel questions such
as:

If all you knew about this
lawsuit was that Mr. Jones
and Mrs. Jones both want
custody of their two year
old daughter, how many of

14
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you would award custody to
Mrs. Jones?

How many of you folks think
a dad should not have cus-
tody of infant children?

How many of you folks think
that Mr. Jones is going to
have to prove Mrs. Jones is
unfit as a mother before
you could award him custo-
dy?

These questions or similar other
guestions will help detect pro-
mom venire members.

Conversely, there are ways
to detect pro~dad jurors. For
example, consider asking the

jury panel guestions such as:

If all you knew about this
lawsuit was that Mr. Jones
and Mrs.Jones both want
custody of their two year
old daughter, how many of
you would award custody to
Mr. Jones?

How many of you believe
that, everything else being
equal, our legal system is
geared toward awarding a
mother custody?

When seeking to detect pro-
dad jurors, it is also helpful
to look at the prospective ju-
rors involvement in organiza-
tions such as Fathers for Equal
Rights, or their past involve-
ment with the family courts.

The situation becomes much
more difficult if there is no
statutory support for striking
an unwanted venire member. To

lodge a peremptory strike that
is valid under Batson and its
progeny, the lawyer must be able
to state an articulable reason
for wanting to strike the juror
other than one that is based on
race, religion, or gender. For
obvious reasons, this will re-
guire more gquestioning than was
required in the past. If the
lawyer looks long enough, she or
he is almost certain to stumble
upon a permissible, articulable
reason for striking a potential
juror. The articulable reason
may be based on tangible things
such as what the juror reads,
what television shows he or she
watches, where the juror lives,
or the juror’s past involvement
with the 1legal system. This
approach requires exhaustive and
often repetitive guestioning.

An articulable reason can
also be based on an intangible
such as body language. Even a
potential juror with the slight-
est bias will evidence some sig-
nificant body language. Body
language can provide the lawyer
with an especially effective
articulable reason for a peremp-
tory strike because it is an
extremely subjective area. What
amounts to significant body lan-
guage to one observer is often a
mere itch to another. Moreover,
most trial lawyers will attest
to the fact that voir dire is a
long, boring and repetitive pro-
cess. It is simply impossible
for the judge and opposing coun-
sel to keep their eyes on the
perspective jurors at all times.
This leaves the door wide open
for the attorney to base a pe-
remptory strike on even the most
subtle body language. Because
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this area 1is so subjective, a
lawyer who bases a strike upon
body language should carefully
note the body language and the
area of questioning at the time.

Society’s continually evol~
ving perception of the appropri-
ate roles for men and women is
another factor that potentially
mitigates the impact of J.E.B..
While the 1legal profession is
slow to accept new ideas, the
new reality of gender roles and
perception in our society has
nullified many of the old ste-
reotypes. Jury experts are now
leaning toward a belief that
traditional stereotypes are no
longer a distinct indicator of a
potential juror’s vote. The
last thirty years of unprece-
" dented social changes in our
society have effectively pro-
duced individuals with more com-
plex and disparate personali-
ties. For example, it is now
entirely possible that a jury
pool will contain individuals
who were raised by a stay-~at-
home father and a working moth-
er. Everything else being
egual, counsel for the father in
a custody case would probably
prefer to have a juror with this
life experience on the panel
regardless of the juror’s gen-
der. In short, appearances are
more deceiving now than ever.
What counts is real life experi-
ences, which can only be discov~
ered through extensive, thor-
ough, and probing voir dire que-
stioning.

X. THE LAW OFFICE

While the courtroom is a
public forum where judges and
juries often must at least ap-
pear to be '"politically cor-
rect’, behind closed doors in
the law office may be a differ-
ent matter.

The following is a poignant
example of that:

IMPRESSIONS FROM AN OFFICE

By: Natasha Josefowitz

The family picture is on
HIS desk.

Ah, a solid, responsible
family man,

The family picture is on
HER desk.

Umm, her family will come

before her career.
HIS desk is cluttered.

He’s obviously a hard work-
er and a busy man.

HER desk is cluttered.

She’s cbviously a disorga-
nized scatterbrain.

HE is talking with his co-
workers.

HE must be discussing the
latest deal.

SHE is talking with her co-
workers.

SHE must be gossiping.

HE’s not at his desk.

16
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He must be at a meeting.
SHE’s not at her desk.

She must be in the ladies’
room. '

SHE’s not in the office.
She must be out shopping.

HE’s having lunch with the
boss.

He’s on his way up.

SHE’s having lunch with the
boss.

They must be having an af-
fair.

The boss criticized HIM.

He’ll improve his perfor=-
mance.

The boss criticize HER.
She’ll be very upset,.
HE got an unfair deal.
Did he get angry?

SHE got an unfair deal.
Did she cry?

HE’s getting married.
He’ll get more settled.
SHE’'s getting married.

She’1ll
leave.

get pregnant and

HE’s having a baby.

He’ll need a railise.
SHE’s having a baby.
She’1ll

money
fits.

cost the company
in maternity bene-

HE’s going on a business
trip.
It’s good for his career.

SHE’s going on a business
trip.

What does her husband say?

HE’s
job.

leaving for a better

He knows how to recognize a
good opportunity.

SHE’s leaving for a better
job.

Women are not dependable.

The reaction of the men in
my office to this piece was that
it was true. The women’s reac-~
tion was that that is how men
perceive women - but that it is
not an accurate perception - but
rather gender bias at work.

There have been several
studies done in recent years by
such groups as the Department of
Labor, U.S. General Accounting
Office, the Feminist Majority
Foundation and others that have
been labeled "Glass Ceiling"
studies. The Department of La-
bor defines the term "“glass cei-
ling” to mean artificial barri~
ers based on attitudinal or or-
ganizational bias that prevent
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guality minorities and women
from advancing into mid- and
senior-level management posi-
tions. Labor Department Report
on_the Glass Ceiling Initiative,

Daily Lab. Rep. (BNA) No. 154,
at D~1 (Aug. 9, 1991).
One controversial study

conducted by the Feminist Major-
ity Foundation concluded that
women will eventually reach the
top of America’s corporate lad-
der. The Feminist Majority Fou-
ndation, Empowering Women Series
No. 1, Empowering Women in Busi-
pness, at 1-2 (1991). Of course,
the study also concluded that
it will be 475 years, or the
year 2466, before women reach
equality with men in the execu-
tive suite." Id.

Statistics show that a def-
inite glass ceiling is in place
in the law office as well. It
is not just anecdotal. One in
five lawyers in the United
States is a woman (one in four
in Texas) and yet the ABA’‘s
Young Lawyer Division prepared a
report in 19%0 which found that
81% of all women attorneys are

associates in law firms, com-
pared with 54% of men. Women
Lawyers: A Status Report, Bar-
rister Magazine, at 31 (Fall

1991). Although 45% of male
attorneys are partners in firms,
only 18% of female attorneys
have achieved that level. Id.
These numbers have been tradi-
tionally rationalized by arguing
that women have only been in the
profession a short while and
that time alone will egualize
the numbers. Diane F. Norwood &
Arlette Molina, Sex Discrimina-
tion in the Profession: 1990

Survey Results Reported, 55 Tex.
B.J. 50, 50 (Jan. 1992). This
rationalization ignores the fact
that women have been in the pro-
fession 1in substantial numbers
for at least 10 years, and most
attorneys make partners within
that time frame. Id. Despite
the opportunity for equality
created by the increasing number
of experienced women attorneys,
the percentages are still far
from egual. ‘

The glass ceiling is not,

however, the only problem faced
by women attorneys. The Young
Lawyers Division study also

found that incidents of sexual
harassment are alarmingly high
in the profession. Every fe-
male junior associate who re-
sponded to the survey said she
had experienced or witnessed an
incident of sexual harassment in
her career. Although most fe-
male attorneys will tell you
that sexual harassment is becom-
ing more subtle, some blatant
sexual harassment does still
exist.

One female attorney report-
ed that one of her firm’s part-
ners recently made the following
remark about her at a breakfast
meeting of approximately 15 at-
torneys: "We offered our land-
lord several ‘fringe benefits’
in order to get a break on our
new lease. One thing we offered
was a night with Heidi. But, he
said, ’No thanks, I’ve already
had her.’'%" Id. at 51.

Sexual harassment in gener-
al is a type of sexual discrimi-
nation prohibited by state and
federal laws. It includes a
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wide range of unwelcome and of-
fensive conduct. Specifically,
there are two types of sexual
harassment;

1. Quid pro guo harass-

and

2. Hostile work environ-
ment harassment.

ment;

Katrina Grider, et al, Sexual
Harassment: The Reasonable Woman
standard in Hostile Environment

Litigation, 5% Tex. B.J. 52, 52
(Jan. 1992).
Quid pro guo harassment

occurs when employment decisions
(such as hiring, firing, promo-
tions, awards, bonuses, trans-
fers, or disciplinary action)
result from submission to or
rejection of unwelcome sexual
" conduct. For example, in order
to get a promotion, the employee
must give in to sexual advances.

Hostile work environment
harassment occurs when the ac~-
tivity in question creates a
hostile or offensive environment
for members of one sex - whether
such activity is carried out by
a supervisor or by a co-worker.
This is the type that Anita Hill
complained of. She apparently,
according to her story, found
references to "Long Dong Silver®
offensive, which created an of-
fensive work environment for
her.

So, does this mean every
time a pass is made by a co-wor-
ker or even a supervisor, that
it is sexual harassment of the
first type? Or every time a
dirty joke is told, it is sexual

harassment of the second type?
Neither one of these options
seems realistic. Instead, we
are going to have to find a bal-
ancing test. Women cannot
scream "sexual harassment" with
every dirty joke. However, they
should not have to put up with
what happen to Heidi - as de-
scribed earlier. The courts are
struggling with these issues now
and will eventually find where
to draw the line. What the
courts cannot change or protect
are the more subtle "sexisms" as
were portrayed in the piece "Im-
pressions From an Office."

XI. CONCLUSION

There have been many
strides in the legal profession
toward the elimination of gender
bias for the 1litigant and the
female attorney; but elimination
of prejudices comes slowly.
Further change will only come
with education and awareness.
The subtle (and not so subtle)
ways that sexism is practiced is
often taken for granted because
of ignorance, We can eliminate
gender bias in the practice of
law and other professions only
when we obiectively identify
some of those areas where dis-
crimination may still exist.
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