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DID YOUR CLIENT “GET HITCHED” WITHOUT A HITCH?

DEFENDING AND ATTACKING PREMARITAL
AND POST- MARITAL AGREEMENTS

by

MARY JOHANNA M°CURLEY and
CARSON P. EPES

MCCURLEY, ORSINGER, M®CURLEY& NELSON, L.L.P.

[. INTRODUCTION.

Generally speaking, one purpose of thisarticleisto
provide the practitioner with an overview of marital
property agreementsin Texas, including a brief history of
the evolution of premarital and post-marital agreements,
as well as sound drafting tips that will help ensure their
enforceability. More importantly, however, this article
will focus on how to attack and defend marital property
agreements. In this article, post-marital agreements
include partition and exchange agreements, as well as
agreements between spouses concerning income and
property arising from separate property, covered by Tex.
Fam. Code 88 4.101-4.106.

[I. HISTORY OF MARITAL

AGREEMENTS.

Premarital and post-marital agreements have not
always been permissible in Texas. Both spouses and
persons intending to marry were prohibited from entering
into agreements for the purpose of converting the
character of income or community property into separate
property. Williams v. Williams, 569 SW. 2d 867, 870
(Tex. 1978.) Such arguments were considered void as
against public policy.

However, in 1948 art. XVI, 815 of the Texas
Constitution was amended in order to alow spouses to
partition community property then in existence. Winger
v. Pianka, 831 SW. 2d 853, 854 (Tex. App.—Austin
1992, writ denied.) Nonetheless, this particular
amendment failed to afford persons about to marry the
right to enter into an agreement that re-characterized
property or income acquired during the marriage as
separateproperty. Infact, the Texas Supreme Court held
that premarita agreements that were entered into
following this amendment were void as against public
policy. Williams at 870.

It wasnot until 1980 that art. XVI, § 15 of the Texas
Constitution was again amended, granting both spouses
and persons about to marry the right to partition or
exchange their interests in property then existing, as well

PROPERTY

as any property to be acquired in the future. Winger at
854.

Moreover, the Texas Supreme Court reviewed the
1980 constitutional amendment and determined that,
based on public policy, this amendment not only
authorized futurepremarital agreements, but retroactively
validated all premarital agreements entered into prior to
1980 as well, superceding the Court’ sruling in Williams.
Beck v. Beck, 814 SW. 2d 745, 749 (Tex. 1991), cert.
denied, 503 U.S. 907 (1992.)

While the 1980 amendment mandated that persons
about to marry could partition or exchange their interests
in property to be acquired in the future, it did not make
clear whether “salaries” and “personal earnings’
condtituted “property.” The question as to whether
salaries and personal earnings fell within the definition of
“property to be acquired” thus predictably became an
issue. Winger at 855. In this particular case, the Court
clarified that persons about to marry had the right to
partition or exchange their salaries and earnings that
would be acquired by them during marriage. 1d. at 858,
859.

Initially and following the 1980 constitutional
amendment, the burden of proof with regards to
enforceability fell on the proponent of a marital
agreement, requiring himto proveby clear and convincing
evidence “that the party against whom enforcement is
sought gaveinformed consent and that the agreement was
not procured by fraud, duress or overreaching.” TEX.
FAM. CODE § 5.45 (repealed.) However, this burden
later shifted to the party contesting the enforceability of
the agreement, when the Texas Legidature adopted the
Uniform Premarital Agreement in 1987. Today, sections
4.006 and 4.105 of the Texas Family Code govern the
enforceability of marital agreements, and are each more
fully addressed below.

In 1993, section 4.006 of the Texas Family Code
was amended, limiting the attack of premarital and post-
marital agreements to the statutory defenses of
voluntariness and unconscionability contained within the
Code. However, it has been argued that common law
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defenses remain available to those parties who entered
into agreements prior to September 1, 1993. Marsh v.
Marsh, 949 SW.2d 734, 738 (Tex. App.—Houston [14™"
Dist.] 1997, no writ.)

For a more comprehensive discussion of the history
of premarital and post-marital agreements, see Edwin J.
(Ted) Terry’ sarticleentitled Obtaining and Retaining the
Benefit of the Bargain: Premarital and Marital
Agreements, 2002 New Frontiers in Marital Property
Law.

I1l. CONSTITUTIONAL AND STATUTORY
AUTHORITY FOR PREMARITAL
AGREEMENTS.

Article XVI, 8 15 of the Texas Constitution states
that:

...persons about to marry and spouses, without
the intention to defraud pre-existing creditors,
may by written instrument from time to time
partition between themselves all or part of their
property, then existing or to be acquired, or
exchange between themsdlves the community
interest of one spouse or future spouse in any
property for the community interest of the other
spouse or future spouse in other community
property then existing or to be acquired,
whereupon the portion or interest set aside to
each spouse shall be and constitutea part of the
separate property and estate of such spouse or
future spouse; spouses also may from time to
time, by written instrument, agree between
themselves that the income or property fromal
or part of the separate property then owned or
which thereafter might be acquired by only one
of them, shall be the separate property of that
spouse.... (Emphasis added.)

In addition, Subchapter A of Chapter 4 of the Texas
Family Code outlines the requisites of premarital
agreements. In this particular sub-chapter Texas
implemented the Uniform Premarital Agreement Act,
having adopted the Act along with 25 other states after it
was promulgated by the National Conference of
Commissioners on Uniform State Laws.

The definition of “Premarital Agreement” is
contained within section 4.001 of the Texas Family Code.
A “Premarital Agreement” is defined as “an agreement
between prospective spouses made in contemplation of
marriage and to be effective on marriage.” TEX. FAM.
CODE ANN. § 4.001(1). See also TEX. FAM. CODE
ANN. 8§ 4.004 (“[a] premarital agreement becomes
effective on marriage.”)

While not expressy sat out within the statute or
affirmed by case law, it appears that in order for a
premarital agreement to be effectuated, a ceremonial
marriage must be conducted. Uniform Premarital
Agreement Act, 82 cmt., (noting that “[a] marriage is a
prerequisite for the effectiveness of a premarita
agreement under this act (see Section 4). This requires
that there be a ceremonial marriage.”) See Marshall v.
Marshall, 735 S.W. 2d 587 (Tex. App.—Dallas 1987, writ
ref’dn.r.e.) (ruling that a premarital agreement preceding
parties first marriage was inapplicable upon parties
remarriage.)

In addition, a premarital agreement must be in
writing and signed by both parties. TEX. FAM. CODE
ANN. 8§ 4.002. Although premarital agreements are
regarded as contracts for al intents and purposes, such
agreements are enforceable without consideration. Id.

Parties may amend or revokeapremarital agreement;
however, in order for this to be accomplished, the parties
must confirm the amendment or revocation in writing.
TEX. FAM. CODE ANN. § 4.005.

Thestatutory definition of property otherwisesubject
to premarital agreements is broad in scope and includes
any “interest, present or future, legal or equitable, vested
or contingent, in real or persona property, including
income and earnings.” TEX. FAM. CODE ANN. §
4.001(2). See Winger v. Pianka, 831 S.W.2d 853 (Tex.
App—Austin 1992, writ denied) (establishing that
prenuptial agreements may partition future earnings of
persons about to marry.)

Parties to a premarital agreement can liberaly
contract with respect to many rights, including:

(1) the rights and obligations of each of the
parties in any of the property of either or both
of them whenever and wherever acquired or
|ocated:;

(2) the right to buy, sdl, use, transfer,
exchange, abandon, lease, consume, expend,
assign, create a security interest in, mortgage,
encumber, disposeof, or otherwisemanage and
control property;

(3) the disposition of property on separation,
marital dissolution, death, or the occurrence or
nonoccurrence of any other event;

(4) the modification or elimination of spousal
support;
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(5) the making of a will, trust, or other
arrangement to carry out the provisions of the
agreement;

(6) the ownership rights in and disposition of
the death benefit from alife insurance policy;

(7) the choice of law governing the construction of
the agreement; and

(8) any other matter, including their personal
rightsand obligations, not in violation of public
policy or astatuteimposing acriminal penalty.

TEX.FAM.CODE ANN. § 4.003(a).

Clearly, the Texas Legidature intended that parties
have the broadest freedom available in terms of atering
their marital property rights as they see fit. However,
such freedom is limited such that a parties agreement
cannot violate public policy, nor can it adversely affect
theright of a child to support. TEX. FAM. CODE ANN.
8 4.003(b). See Williams v. Williams, 569 S.W.2d 867
(holding that a person may waive al homestead rights
otherwise created during marriage in a prenuptial
agreement); See also Koch v. Koch, 27 SW.3d 93
(Tex. App.—Fort Worth 2002, pet. denied) (parties
may include a contractual arbitration clause in
prenuptial agreement.)

IV. CONSTITUTIONAL AND STATUTORY
AUTHORITY FOR POST-MARITAL
AGREEMENTS.

ArticleXV1, 8 15 of the Texas Congtitution provides
that spouses may enter into marital property agreements,
inaddition to authorizing agreementsfor persons about to
marry. See TEX. CONST. art. XVI, § 15, supra.

Additionally, Subchapter B of Chapter 4 of the
Texas Family Code sets out the requisites of marital
property agreements in Texas. As with premarital
agreements, post-marital agreements must be in writing
and signed by both parties.  TEX. FAM. CODE ANN. §
4.104. In addition, the definition of “property” as it
relates to post-marital agreements is identical to that
assigned by section 4.001 of the Texas Family Code
pertaining to premarital agreements. TEX. FAM.
CODE ANN. § 4.101.

Spouses may enter into post-marital agreements in
order to “partition or exchange between themselvesall or
part of their community property, then existing or to be
acquired, as the spouses may desire.” TEX. FAM.
CODE ANN. 8§ 4.102. Property or a property interest
transferred to a spouse by a partition or exchange

agreement becomes that spouse’s separate property. Id.
Furthermore, section 4.102 was amended by the 78"
TexasLegidatureeffective September 1, 2003, providing
that “[t]he partition or exchange of property includes
future earningsand income arising from the property as
the separate property of the owning spouse unless the
spouses agree in a record that the future earnings and
income will be community property after the partition or
exchange.” 1d. (Emphasisadded.) However, it should be
noted that this particular provision applies only to post-
marital agreements made on or after September 1, 2003.
An agreement entered into by spouses prior to the
effective date of the Act isgoverned by the law in effect
at the time the agreement was made. TEX. FAM. CODE
ANN. 8 4.102, cmt.

Spouses may al so utilize post—marital agreementsin
order to effectuate an agreement that the “income or
property arising from the separate property that is then
owned by one of them, or that may thereafter be acquired,
shal be the separate property of the owner.”
TEX.FAM.CODE ANN. § 4.103.

In addition to reducing a post-marital agreement to
writing, it appearsthat at |east some jurisdictions require
that partition and exchange agreementsinclude an express
intent by the parties to partition and exchange the subject
property. See Pankhurst v. Weitinger & Tucker, 850
S.W. 2d 726, 730 (Tex.App.—Corpus Christi 1993, writ
denied) (ruling that a purported assignment by debtor
husband to wife was not enforceable “partition or
exchangeagreement” , wheretherewasnoindicationinthe
written document that there was a joint agreement to
partition or exchange any community property interest in
the suit, and the assignment lacked the wife's signature).
See also Callinsv. Callins, 752 S.W. 2d 636, 637 (Tex.
App.—Fort Worth 1988, writ ref’ d.) (holding that although
in writing and signed by the parties, a joint income tax
return which lists individual assets as a party’ s separate
property is not sufficient to create a partition agreement
due to lack of expressintent.)

V. CONSIDERATIONS IN ATTACKING AND
DEFENDING PREMARITAL AND POST-
MARITAL AGREEMENTS.

Asmentioned above, in 1993 the Texas Legidature
amended the Family Codelimiting theattack of premarital
and marital property agreements to the defenses of
voluntarinessand unconscionability, overruling prior case
law which suggested otherwise. However, for those
agreements entered into and executed prior to September
1, 1993, it has been argued that common law defenses
may still be available in addition to statutory defenses,
since agreements entered into are governed by the law in
effect at the time of execution. See Sampson & Tindall,
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TEX. FAM. CODE ANN. p. 42 (August 1998.)
Additionaly, it should be noted that these common law
defenses may a so beavailableto parties having executed
agreements post September 1, 1993 to the extent that they
are subsumed into the statutory defenses adopted by the
Texas Family Code, as more fully explained below.

A. Statutory Defenses

Section 4.006 of the Texas Family Code governsthe
enforceability of premarital agreements in Texas, and
states that:

(@ A premarital agreement is not
enforceable if the party against whom
enforcement is requested proves that:

(1) the party did not sign the agreement
voluntarily; or

(2) the agreement was unconscionable when it
was signed and, before signing the agreement,
that party:

(A) was not provided a fair and
reasonable disclosure of the property
or financial obligations of the other

party;

(B) did not voluntarily and expressly
waive, in writing, any right to
disclosureof theproperty or financia
obligations of the other party beyond
the disclosure provided; and

(C) did not have, or reasonably could
not have had, adequate knowledge of
the property or financial obligations
of the other party.

(b) An issue of unconscionability of a
premarital agreement shall be decided by the
court as a matter of law.

(c) The remedies and defenses in this
section are the exclusive remedies or defenses,
including common law remedies or defenses.

(Emphasis added.)

Moreover, section 4.105 of the Code, providing for
the enforcement of partition and exchange agreements, is
identical to the provisions set out within § 4.006 regarding
premarital agreements:

(a) A partition or exchange agreement is
not enforceable if the party against whom
enforcement is requested proves that:

(1) the party did not sign the agreement
voluntarily; or

(2) the agreement was unconscionable when it
was ggned and, before execution of the
agreement, that party:

(A) was not provided a fair and
reasonable disclosure of the property
or financial obligations of the other

party;

(B) did not voluntarily and expressly
waive, in writing, any right to
disclosureof theproperty or financia
obligations of the other party beyond
the disclosure provided; and

(C) did not have, or reasonably could
not have had, adequate knowledge of
the property or financia obligations
of the other party.

(b) An issue of unconscionability of a
partition or exchange agreement shall be
decided by the court as a matter of law.

(c) The remedies and defenses in this
section are the exclusive remedies or defenses,
including common law remedies or defenses.

While section 4.105 addresses “partition and
exchange agreements’ as defined by section 4.102 of the
Code, it should be noted that the standard for
enforceability contained within section 4.105 governs
agreements between spouses concerning income or
property derived from separate property aswell. See TX.
PATTERN JURY CHARGES, -FAMILY 207.4 (Vol.5
2002); Danidl v. Daniel, 779 SW.2d 110, 113-114 (it
seems evident that the legidature intended income
arrangements between spouses, which were covered by
former Texas Family Code § 5.53 (entitled “ Agreements
Between Spouses concerning Income from Property
Derived”) to be enforced in the same manner as* partition
and exchange agreements’ covered by former Texas
Family Code § 5.52.)
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1. Voluntariness

A premarital agreement or marital property
agreement is not enforceable if the party against whom
enforcement isrequested provesthat heor shedid not sign
the agreement voluntarily. TEX. FAM. CODE ANN. §
4.006(a)(1); TEX. FAM. CODE ANN. § 4.105(a)(1).
Whether a party voluntarily signed the marital agreement
is a question of fact. See, eg., TEXAS PATTERN
JURY CHARGES-FAMILY 207.2B (Voal. 5 2002).

One Texas court of appeals has defined * voluntary”
as doing something “by design or intentionally or
purposely or by choice or of one’s own accord or by the
free exercise of the will.” Prigmore v. Hardware Mut.
Ins. Co. of Minn., 225 SW.2d 897, 899
(Tex.Civ.App.-Amarillo 1949, nowrit). Thus, according
to the Amarillo Court of Appeds, “[a] voluntary act
proceeds from one’ s own free will or is done by choiceor
of one's own accord, unconstrained by external
interference, force or influence.” 1d.

In Sampson & Tindall, TEXAS FAMILY CODE
ANNOTATED, p. 50 (August 2001), the editors state
that is “usually very difficult to establish” that a
premarital agreement wassigned involuntarily. However,
the practical redlities of the notion of “voluntary,” in the
context of marital agreements, may not beas ssmplisticas
the editors comment suggests. The panoply of common
law defenses, currently excluded from consideration inthe
enforcement of post-1993 marital agreements, are now
arguably subsumed into the defenses of “involuntary”
execution and unconscionability. Such a merger can
create difficult factual issues, to which difficult
propositions of law must be applied.

It seems clear that an agreement signed under
“duress’ is not signed voluntarily. In Matelski v.
Matelski, 840 SW.2d 124, 128 (Tex.App.-Fort Worth
1992, no writ), the Fort Worth Court of Appeals held
that, at the time of tria, the husband had the burden of
proving that his execution of the partition agreement was
not voluntary dueto duress. (Emphasisadded). The Fort
Worth appellate court then recounted:

There can be no duress unless there is a thresat
to do some act which the party threatening has
no legal right to do. Such threat must be of
such character asto destroy the free agency of
the party to whom it is directed. It must
overcome his will and cause him to do that
which hewould not otherwisedo, and which he
was not legdly bound to do. The restraint
caused by such threat must be imminent. It
must be such that the person to whom it is
directed has no present means of protection.

Id. After stating the law, the Fort Worth Court of
Appeals devoted nearly two pages of its opinion to
discussing thefacts of the case, as such facts pertained to
the idea of duress, all as part and parcel of the asserted
defense that the partition agreement had not been signed
voluntarily. See, Id., at 129-130. See Osornov. Osorno,
76 S.W.3d 509, 510-11 (Tex. App. —Houston [14™ Dist.]
2002, no pet.) (premarital agreement was signed
voluntarily eventhough thewifewasforty, unmarried and
pregnant and the agreement was signed the day beforethe
parties married); Nesmith v. Berger, 64 S\W.3d 110, 115
(Tex. App. — Austin 2001, no pet.).

The “voluntary” defense is not aways as easy to
defeat as some lawyers and judges may believe. Thisis
not to say that the easy case does not exist. For example,
during the give and take of negotiations surrounding a
proposed marital agreement, changes areoften madeupon
the request of one party, or perhaps even both parties.
Under such factual circumstances, it seems a stretch for
the party who requested, and received, from negotiations
amodification to the proposed marital agreement to later
argue that he or she did not sign the agreement
voluntarily. Nonetheless, the argument is made, although
sometimes unsuccessfully.  See, e.g., Margulies v.
Margulies, 491 So.2d 581, 583 (Fla.Dist.Ct.App.-1986)
(aparty who, during pre-execution negotiations, effectsa
modification of a proposed marital agreement, should not
be allowed to later take the position that he or she did not
sign the agreement voluntarily); see also, Marsh, 949
S.W.2d at 740 (the husband had participated in preparing
thepremarital agreement, andindeed had dictated portions
of it); See Osorno v. Osorno, 76 SW.3d 509, 510-11
(Tex. App. — Houston [14™ Dist.] 2002, no pet.)
(premarital agreement wassigned voluntarily eventhough
the wife was forty, unmarried and pregnant and the
agreement was signed the day beforethe parties married).

2. Unconcscionability
a.  Definition of Unconscionability

The Texas Family Code expresdy provides that
whether a premarital agreement or marital property
agreement was unconscionableat thetimeit wassignedis
amatter of law to be decided by the court. TEX. FAM.
CODE ANN. 8§ 4.006(b), 4.105(b). Neither the
legislature nor Texas courts have defined
“unconscionable” in the context of premarital property
agreements. Marsh, 949 SW.2d at 739. Instead, Texas
courts have addressed the issue of unconscionability ona
case-by-case basis, looking to the entire atmosphere in
which the agreement was made. Pearce, 824 SW.2d at
199.

The dgmplicity of the statutory language
notwithstanding, the determination of “ unconscionability”
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may be quite complex, and usualy involves a detailed
inquiry into the facts and circumstances surrounding a
disputed marital agreement. Moreover, the statute is
altogether unclear as to the nature of the proceedings by
which the trial court is to determine unconscionability.
For example, in Blonstein, 831 SW.2d at 472, it was
argued on appeal that the trial court should make the
determination of unconscionability early in the
proceedings. In response, the Fourteenth Court of
Appeds stated:

While this court finds that an early
determination is the better practice, the statute
does not require the trial court to make the
determination prior to submitting the caseto the
jury. The section requires only that the tria
judge make the finding as a matter of law.

Id. Sincethetrial court had stated initsjudgment that the
agreement challenged was not unconscionable, the
Houston appellate court in Blonstein could find nothing
wrong with the trial court’s actions. Id.

Also according to the Houston Fourteenth Court of
Appedls, in the absence of clear guidance as to the
definition of “unconscionability” in premarital or marital
property cases, Texas courts have turned to commercia
law for direction. Marsh, 949 SW.2d at 739-740. See
Pletcher v. Goetz, 9 SW.3d 442, 445 (Tex. App. — Fort
Worth 1999, pet. denied). In Mar sh, the Fourteenth Court
of Appealsrédied upon an opinion fromacommercial law
case involving a rea estate listing agreement, quoting
such opinion as follows:

In determining whether a contract is
unconscionable or not, the courts must look to
the entire atmosphere in which the agreement
was made, the alternatives, if any, which were
availableto the parties at thetime of themaking
of the contract; the non-bargaining ability of
one party; whether the contract is illega or
against public policy; and, whether the contract
iS oppressive or unreasonable. At the same
time, aparty who knowingly entersalawful but
improvident contract isnot entitled to protection
by the courts. In the absence of any mistake,
fraud, or oppression the courts, as such, arenot
interested in the wisdom or impolicy of
contracts and agreements voluntarily entered
into between parties compos mentis and suli
juris.

Marsh, 949 SW.2d at 740, citing, Wade v. Austin, 524
S.W.2d 79, 86 (Tex.Civ.App.—Texarkana 1975, nowrit).

Wade has been cited in another premarital agreement
case, Fanning v. Fanning, 828 SW.2d 135, 145
(Tex.App.-Waco 1992), aff'd in part, rev'd in part, 847
S.W.2d 225 (Tex. 1993). InFanning, theWaco Court of
Appesals stated, “[a]s in Wade, we will focus upon the
circumstances at the time the agreement was executed
rather than the disproportionate effect of the agreement.”
The Waco appellate court looked to the circumstances
surrounding the execution of the agreement, and
considered evidencethat the parties had been experiencing
“severe marital problems,” and that the husband, a
custody lawyer who had won ten consecutive custody
cases for fathers, had threatened to take the childrenif the
wifedid not sign the agreement. 1d. at 145-146. Further,
the Waco Court of Appeals stated that since the wife
believed her hushand'’ s threats as to the children, she also
believed that her only alternative was to sign the
agreement. 1d. at 146. Finaly, given the husband’s
aggressive, manipulative, and retaliatory character, the
Waco appellate court considered the wife's bargaining
ability to be far less than that of her husband. Id.
Consequently, the Waco Court of Appeals held that the
trial court had not erred when it concluded that the
parties’ partition agreement was unconscionable when it
was signed. Id.

b. Marshv. Marsh: Family Law Perspective

In Marsh, 949 SW.2d at 741-743, the husband
argued that he established the following factors which
made the parties premarital agreement unconscionable:
(1) the onerous circumstances of its execution, including,
(a) the parties disparate bargaining power, (b) the
agreement’ s proximity intimeto the marriage, and (c) the
absence of counsal representing husband' s interests; (2)
the oppressive, one-sided nature of the agreement; and (3)
the failure of the agreement to effect the parties’ intent.
The Houston First Court of Appeals disagreed, stating
first, withrespect to disparatebargaining power, that both
parties were mature, educated, and had business
experience. Id. at 741.

(1) Proximity of Execution to Wedding

According to the Houston appellate court, the fact
that the premarital agreement was signed shortly before
the wedding (one day) did not make the agreement
unconscionable. Id. at 741, citing, Williams v. Williams,
720 SW.2d 246, 248-249 (Tex.App.-Houston [14th
Dist.] 1986, nowrit) (holding that an agreement signed on
the day of marriage was not procured through fraud,
duress or overreaching because the wife had substantial
business experience and the husband testified they had
discussed the agreement’s terms six months before the
wedding); see also, Huff v. Huff, 554 SW.2d 841, 843
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(Tex.Civ.App.-Waco 1977, writ dism'd) (premarital
agreement, signed two days before marriage, upheld);
Osornov. Osorno, 76 SW.3d 509, 510-11 (Tex. App. —
Houston [14™ Dist.] 2002, no pet.) (premarital agreement
was signed voluntarily even though the agreement was
signed the day before the parties married).

(2) No Lega Representation

Likewise, the fact that the husband was not
represented by independent counsel was not dispositive.
Marsh, 949 SW.2d at 741-743, citing, Pearce, 824
S.W.2d at 199 (enforcing apostmarital agreement where,
although the wife testified she was not represented by
counsal and did not read or understand the agreement, she
encouraged her daughter-in-law to sign a similar
agreement against the advice of her daughter-in-law’s
attorney). Moreover, inMar sh the husband had consulted
his long-time attorney shortly after the marriage and
admitted at trial that the attorney pointed out several
problems with the agreement. 1d.

(3) Unfairness of Agreement

TheHouston Court of Appealsalsorefused to accept
the husband’ s assertion that the one-sided nature of the
agreement strongly preponderated toward a finding of
unconscionability. 1d.  Even though a premarital
agreement may be disproportionate, the appellate court
stated, unfairnessis not materia to the enforceability of
the agreement. 1d., citing, Chilesv. Chiles, 779 SW.2d
127, 129 (Tex.App.-Houston [14th Dist.] 1989, writ
denied). See Fazakerly v. Fazakerly, 996 S.W.2d at 265
(The merefact that a party made a hard bargain does not
allow her relief from a freely and voluntarily assumed
contract — parties may contract almost without limitation
regarding their property.). Thus, afactual finding that a
premarital agreement isunfair does not satisfy the burden
of proof required to establish unconscionability. Id.; see
also, Chiles, 779 SW.2d at 129.

The husband's complaints about unintended tax
consequences of the agreement, admitted to exist by the
wife, were disregarded by the Houston appellate court,
particularly since the trial court had asked the parties to
modify or reformtheagreement to alleviatethedel eterious
tax conseguences (to which the wife agreed), but the
husband refused. Marsh, 949 SW.2d at 742-743.
Ultimately, therefore, according to the Houston Court of
Appeds, in the absence of any evidence that the
premarital agreement was obtained through an unfair
advantagetaken by thewife, theappellatecourt concluded
that the husband had not sustained his burden to defeat the
presumption of enforceability. 1d. at 743.

(4) Failureto Read Agreement

Thehusband additionally complained that hisfailure
to read the agreement congtituted grounds to avoid the
agreement. 1d. at 742. Thewifein Pearce, 824 SW.2d
at 199, proffered the same argument. Bothin Marsh, and
in Pearce, such argument failed. As stated by the
appellate court in Marsh, “[absent fraud, one is
presumed to know the contents of a document he has
signed and has an obligation to protect himself by reading
adocument before signing it.” 949 SW.2d at 742.

Marsh is consistent with Texas law on the issue of
the effect of the failure to read an agreement before
sgning it. Generally, aparty who has the opportunity to
read an agreement, and then signsit, is presumed to know
the contents of the agreement. E Pawn Corp. v. Manias,
934 SW.2d 87, 90 (Tex. 1996) (party’ sfailureto read an
arbitration agreement isnot excused fromarbitration); see
also, Nautical Landings Marina v. First Nat'| Bank in
Port Lavaca, 791 SW.2d 293, 298 (Tex.App.-Corpus
Christi 1990, writ denied) (as a general rule, a party who
signsacontract ispresumed to know its contents); Dedier
v. Grossman, 454 SW.2d 231, 236 (Tex.Civ.App.-Dallas
1970, writ ref’ d n.r.e.) (in the absence of fraud or mistake
the law contemplates that women and men contract with
their eyes open and with full knowledge of thelegal effect
of their action). Simply put, parties to a contract have an
obligation to protect themselves by reading what they
sgn. G-W-L, Inc. v. Robichaux, 643 S\W.2d 392, 393
(Tex. 1982).

c. ElPasoNatural Gas: Commercial Law Perspective

El Paso Natural Gas Co. v. Minco Oil & Gas Co.,
964 S.W.2d 54 (Tex.App.-Amarillo 1997) rev’ d on other
grounds, 8 SW.3d 309 (Tex. 1999), presentsarecent and
comprehensive analysis of unconscionability in the
commercia law context. In El Paso, the plantiff
property owners sued a natural gas company, alleging a
breach of take-or-pay gas purchase agreements; the
company defended based upon a release that it had
previously obtained from the property owners, prior to
alowing them to sell their gas to other buyers. In the
release, the plaintiffs had waived any causes of action the
plaintiffs might have had against the gas company. The
district court held that the releases were unconscionable
and entered judgment in favor of the plaintiffs, and the
defendant appealed. On appesal, the Amarillo Court of
Appesals held that, among other things, under the totality
of the circumstances, the disputed releases and
termination|etterswerenot unconscionable. However, on
other grounds, the appellate court affirmed the judgment
against the defendant gas company in favor of one of the
plaintiffs. The Texas Supreme Court reversed the Court
of Appeal’s judgment concluding that the Uniform
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Commercial Code does not impose a duty of good faith
upon the formation or procurement of afinal release of
liability. 8 SW.3d at 311. Consequently, the Court of
Apped’ s discussion of unconscionability remainsviable.

(1) Standard of Review

The Amarillo appellate court beganitsdiscussionin
El Paso by stating that “[w]e are told that the ultimate
guestion asto whether an agreement is unconscionableis
one of law,” which, suggested that appellate review was
tobedenovo. Id. at 60. However, the Amarillo Court of
Appeals continued:

Yet, it cannot be forgotten that the decision of
whether some agreement is or is not
unconscionableis dependent upon the existence
of facts which allegedly illustrate
unconscionability. And, as to the existence of
thosefacts, our review is not denovo. In other
words, we cannot review the record, divine our
own inferences from the evidence contained
therein, resolve conflicts in same, or decide
what evidence to bdieve and what not to
believe. The power to do those things, that is,
to find facts, lies with the trial court. Once it
has exercised that power, we must then defer to
thefindings made. And, aslong asthefindings
enjoy sufficient evidentiary support, they cannot
be disturbed, even though we may have
construed the evidence differently.
Nevertheless, this does not prevent us from
assessing whether the findings made illustrate
unconscionability for, again, that is a question
of law. Nor does it prevent us from deciding
whether the evidence of record, when viewed in
a light most favorable to the court’s findings
and regardless of its potential inferences,
illustrates unconscionability, for that too is a
question of law.

Id. at 60-61. The Amarillo appellate court likened the
“mental gymnastics’ involved in a review of
unconscionability to that present in a traditional abuse of
discretion review, and noted that, by enabling the
reviewing court to reassess de novo that part of the
decision involving thelaw and its application, whileat the
sametime recognizing thetrial court’ sauthority to weigh
and interpret the evidence, the abuse of discretion review
is helpful in determining mixed questions of law and fact.
Id. at 61. Accordingly, the Amarillo Court of Appeals
adopted the abuse of discretion standard as indicative of
theframework in which the reviewing court must proceed
in the determination of unconscionability. 1d.

The Amarillo court’'s postion regarding the
appropriate standard of review should be contrasted to
that of Houston Fourteenth Court of Appeal’ spositionin
Marsh. According to the Houston appellate court, since
theissue of unconscionability is a question of law for the
trial court, appellate review is in fact de novo, without
deference to the lower court’s conclusions. Marsh, 949
SW.2d at 739. Further, an appellate court has a duty to
independently evauate the tria court's findings on
mattersof law. 1d. (emphasisadded), citing, Daniel, 779
SW.2d at 114 (although the Daniel opinion does not
directly address the issue).

(2) The Scope of Unconscionability

According to the Amarillo court, unconscionability,
historically perceived as a way of protecting the
downtrodden agai nst the overpowering, servesthe purpose
of negating an advantage gained through oppression and
unfair surprise. El Paso, 964 SW.2d at 61. To be
unconscionable, stated the Amarillo appellate court, the
contract must arise through “procedural” and
“substantive” abuse. 1d., citing, Tri-Continental Leasing
Corp. v. Law Office of Richard W. Burns, 710 S.w.2d
604, 609 (Tex.App.-Houston [1st Dist.] 1985, writ ref’d
n.r.e); Wade, 524 SW.2d a 85. In a footnote, the
Amarillo court then added that existing authority indicated
that both procedural and substantive abuse must be
present). Id. at n. 5. The Amarillo Court of Appesals
noted an interrelationship between the indicia used under
both procedural and substantive abuse, and agreed that
the assessment of unconscionability should bemade based
upon the totality of the circumstances, but nevertheless
maintained that the two-pronged analysis was a way of
categorizing the pertinent factors and, to that extent, was
useful. Id.

(3) Procedura Abuse

Procedural abuse means that oppresson and
unfairness taint the negotiation process leading to the
agreement’ sformation, and involves, for example, (1) the
presence of deception, overreaching, and sharp business
practices, (2) the absence of a viable dternative, and (3)
the relative acumen, knowledge, education, and financia
ability of the parties. 1d. Nooneindiciaisdeterminative,
but rather, the totality of the circumstances must be
assessed before it can be said that someone fell prey to
procedural abuse. 1d. Moreover, the situation must be
assessed as of the time the agreement was executed, not
viahindsight. Id.

In El Paso, the Amarillo appellate court examined
the trial court’s finding that the challenged release was
unconscionable. Under the procedural abuse prong, the
appellate court noted that the trial court said nothing of
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the plaintiff’s business expertise, financial status, and
overall knowledge of the ail and gas trade, and did not
comment upon the viable alternatives, if any, whichwere
available. Id. at 63. Similarly, the trial court did not
consider whether the plaintiff was*compelled” tosignthe
release . 1d. Consequently, according to the Amarillo
Court of Appeals, to the extent that thetrial court did not
consider suchfactors, the court failed to assessthetotality
of the circumstances, and therefore abused its discretion.
Id.

Additionally, although the appellate court conceded
that the defendant gas company may have had superior
bargaining power, in the absence of any evidencethat the
plaintiff objected to the release prior to its execution, or
sought later to renegotiate the release, the Fourteenth
Court of Appeals could not say that the plaintiff fell prey
to the defendant’ s bargaining power; rather, the evidence
showed that the plaintiff did not attempt to test that power
and smply acquiesced to the defendant’ s preferences. 1d.
at 64. Furthermore, the appellate court noted with interest
that there had been much negotiation over the years
concerning the proposed releases, and in the past, the
plaintiff appeared not have to have been overly concerned
with them. Id., citing, Resources Investment Corp. v.
Enron Corp., 669 F.Supp. 1038, 1042 (D.Col0.1987)
(holding that multiple rel eases contained in 32 contracts
sgned over an 18 year period would indicate a lack of
unconscionabhility).

Thus, the appellatecourt found thetrial court abused
its discretion in finding the release unconscionable. 1d.
Further, as matters of law, the Houston court found that
the indicia relied upon by the trial court were alone not
enough to illustrate gross procedural abuse, and that,
under the totality of the circumstances, the plaintiff did
not succumb to any gross procedural abuse. Id. The
appellate court also emphasized that there was no
evidencethat the plaintiff did not understand the effect of
itsactionsin executing thereleases (indeed, the plaintiff’s
president was a sophisticated businessman), and that
there were other options available to the plaintiff aside
from executing the releases. Id.

The Amarillo appellate court aso reviewed thetrial
court’s findings that termination letters signed by the
plaintiff were unconscionable. The Amarillo Court of
Appeals found that thetrial court again failed to consider
the relative bargaining strength of the parties at the time
the items were signed, their reative business acumen,
knowledge, education, and financial ability, or the
presence or absence of viable business alternatives. 1d.
Tothe extent that al thesefactorswereignored, the court
did not permissibly exercise its discretion. Id. The
appellate court al so noted that there was no evidence that
the plaintiffs had ever even read the letters, attempted to

negotiatetheterms of the documents, relied upon anything
mentioned there as inducement to sign them, or felt
compelled in any way to sign them for any particular
reason. |d.

(4) Substantive Abuse

Substantive abuse concerns the fairness, or
oppressiveness, of the contract itself. 1d. According to
the Amarillo Court of Appeals, the issue of substantive
abuse is difficult, not easily quantified, and requires a
consideration of the totality of the circumstances (as of
the time the situation unfolded). 1d. The Amarillo court
noted that it has been argued that to be unconscionable,
the contract, with its promises, benefits and detriments,
must border on being inimical to public policy before it
can be said to be sufficiently unfair or oppressive;
arguments have also been made that the contract be
utterly lopsided, that is, there must be no reasonable or
subjectiveparity betweenthevalues exchanged. 1d. at 61-
62.

The Amarillo appellate court next stated that,
regardless of grounds proffered as illustrative of either
substantive abuse, or procedura abuse, such grounds
must be sufficiently shocking or gross to compe the
courts to intercede. 1d. Under the totality of the
circumstances, the trial court’s authority to intercede is
triggered only when the negative aspects of thebargaining
process and subsequent contract are “gross.” 1d.

Finally, according to the Amarillo Court of Appeals,
it isimperative that the complaining party fall prey to the
gross aspects of the dedl, i.e., the circumstances before
himmust be such as to compel himto executethebargain.
Id., citing, Troy Mining Corp. v. Itmann Coal Co., 346
S.E.2d 749, 754 (W.Va1986) (rejecting the clam of
unconscionability due to the lack of evidence indicating
that the contract was “forced” upon the complainant);
Wade, 524 SW.2d at 86 (stating that one who
“knowingly” enters an improvident contract cannot be
heard to complain); Earman Oil Co., Inc. v. Burroughs
Corp., 625 F.2d 1291, 1299 (5th Cir.1980) (indicating
that one who knowingly and “willingly” enters an
agreement is not a victim of gross conduct).

In El Paso, the trial court found substantive abuse
because, in order to sdl its gas to other buyers, the
plaintiff had to release its causes of action against the
defendant. Although the Amarillo Court of Appeals
conceded that releasing its causes of action might have
been “a distasteful option,” the appellate court held, as a
matter of law on four grounds, that the releasewas not an
instance of substantive abuse, or an act approaching a
violation of public policy: (1) there was nothing
“inimical” in releasing clams; (2) in exchange for the
release, the plaintiff gained the opportunity to sell its gas
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to third-parties without hindrance from the defendant; (3)
the plantiff undoubtedly consdered the claims
unimportant at the time since it did not even attempt to
investigatetheir potential existence or extent; and (4) the
plaintiff had the option to pursue those claims rather than
release them. Id. a 65. Given the totaity of the
circumstances which went unmentioned by thetrial court,
the Amarillo Court of Appeals concluded that the trial
court abused itsdiscretion in finding that the plaintiff was
the victim of substantive abuse. 1d.

With regardto the termination letters, the trial court
found substantive abuse because the letters were “one
sided.” Id. at 66. While the appellate court agreed that
the plaintiff received little in value for releasing the
defendants, according to the Amarillo Court of Appedls,
therewas nothing inherently wrong in rel ease agreements
and the incorporation of the waiver terminology was not
such that it could have escaped attention or been
misunderstood. 1d. Giventhe genera lack of procedural
abuse, therefore, the Amarillo appellate court held as a
matter of law that the absence of a quid pro quo was not
enough to raise the transaction from the realm of a*bad
deal” into that of “unconscionability.” Id. at 66.

d. TheCodev. the Case law

As previoudly discussed, Texas courts often turn to
contract law in an effort to analyze a marital agreement
for unconscionability. Commercia and contract decisions
concerning unconscionability address the circumstances
surrounding the transaction, and discuss whether or not
the entire transaction was unconscionable, approaches
adopted by many courts in examining a premarital
agreement. See, e.g., Wade, 524 SW.2d at 86; Marsh,
949 S.W.2d at 749.

However, the Texas Family Code 84.006(a)(2)
specifically provides that the agreement itself, rather than
thetransaction, must beunconscionable(“...the agreement
was unconscionable when it was signed...”).

Commercia and contract law sometimes aso takes
into account the effect of the agreement at the time it is
being enforced to determine whether such agreements
yield an unconscionable result.  See, e.g., Latham v.
Cadtillo, 972 SW.2d 66, 68 (Tex. 1998); see also,
TEX.BUS.& COM.CODE §17.45(5) (unconscionable
action or courseof action means an act or practicewhich,
to a person's detriment, results in a gross disparity
between the value received and consideration paid, in a
transaction involving transfer of consideration) (emphasis
added); but cf., El Paso Natural Gas Co., 964 S.W.2d at
85 (situation assessed as of the time the agreement is
signed, not later via hindsight); Fanning, 828 SW.2d at
145 (*[a]sin Wade, wewill focus upon the circumstances

10

at the time the agreement was executed rather than the
disproportionate effect of the agreement”).

However, the Texas Family Code expressy requires
that the agreement be unconscionable “at the time it was
signed,” before “unconscionability” (as opposed to
“voluntary execution”) can be considered a defense to
enforcement of the agreement. Logically, then, under the
Texas Family Code, any eventua financial effect of the
agreement does not determine unconscionability.

e.  The Effect of the “Uniform Premarital Agreement

Act’

The “Officia Comment to Uniform Premarital
Agreement Act,” Section 7, pertaining to enforcement
procedures, states that “[i]n order to determine whether
theagreement isunconscionable, the court may look tothe
economic circumstances of the parties resulting fromthe
agreement....” (Emphasis added). Sampson & Tindall,
TEXASFAMILY CODE ANNOTATED, p. 41 (August
1998). Thus, according tothe Official Comment, financia
circumstances that result from theagreement are relevant
to a determination of unconscionability. Apparently, the
language of the Texas statute conflicts with the Official
Comment to Section 7 of the Uniform Premarital
Agreement Act.

Recall that in Fanning, 828 SW.2d at 145, the
Waco Court of Appeals stated that it would focus on the
circumstances at the time the agreement was executed
rather than any resulting disproportionate effect of the
agreement. An issue unresolved in Texas is whether the
Official Comment to the Uniform Premarital Act, or
Fanning, controls the issue of the appropriate temporal
context in which to anayze the unconscionability of a
marital agreement (if a resulting financial effect is
considered a probative evidentiary factor, then certainly
the relevant time period is extended beyond that
established by the plain language of Texas Family Code).
Inthe opinion of these Authors, since Fanning follows the
express language of the Texas Family Code on this point,
Fanning should be considered authoritative.

f. Overlap Between and

“Unconscionable’?

Under the provisions of the Texas Family Code,
“voluntary” and “unconscionability” are alternative
defenses to the enforcement of a marital agreement. Asa
practical and procedural matter, however, Texas courts
have repeatedly overlapped these aternative defenses.

Of thefactorslisted in Wade, discussed hereinabove,
thefirst three, i.e., (1) the entire atmospherein which the
agreement was made, (2) the aternatives, if any, which
were available to the parties at the time of the making of
the contract, and (3) the non-bargaining ability of one

“Voluntary”
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party, arguably al are probative and evidentiary factors
only as to whether or not the agreement was signed
voluntarily. The remaining two, (1) whether the contract
is illega or against public policy, and (2) whether the
contract is oppressive or unreasonable, address the
substance of the contract itself, and, arguably, are the
factors to which the court can look to determine whether
or not the agreement was unconscionable at the time it
was signed.

An argument can be made that, under the express
provisions of the Texas Family Code, to determine
whether a marital agreement is unconscionable, the trial
court should look only to the terms of the marital
agreement, as set forth in the document itself, and not to
the totality of the circumstances surrounding the
agreement. Arguably, all other factors surrounding the
execution of a marital agreement, or how a marita
agreement came to be, should be included in the factual
determination of whether the document was signed
“voluntarily.”

For example, in Matthews v. Matthews, 725 S.\W.2d
275, 279 (Tex.App.—Houston [1st Dist.] 1986, writ ref’'d
n.r.e.), theHouston appellatecourt upheld thetrial court’s
finding that the husband, who was seeking to enforce a
post-marital indenture, had made threats and engaged in
conduct for the purpose of coercing his wife into signing
the document, and that the wife's free will had been
destroyed by such acts and threats. In affirming the trial
court’s finding of duress, the First Court of Appeas
considered thefiduciary relationship between the husband
and wife, the contents of the document, the circumstances
surrounding the couple's relationship, and the nature of
the demands made by the husband. Id. All of these
evidentiary factors were evaluated to determine whether
or not the wife had voluntarily signed the indenture. Cf.,
Prigmore, 225 SW.2d at 899 (“[a] voluntary act
proceeds from one’ s own free will or is done by choiceor
of one's own accord, unconstrained by external
interference, force or influence”).

Further, in Blonstein v. Blonstein, 831 S.W.2d 468,
471 (Tex. App.—Houston [14th Dist.] 1992, writ denied),
the Fourteenth Court of Appeals held that the defensive
issues of “duress, overreaching, and undue influence”
were encompassed in the broad form question submitted
to the jury as to whether the husband (who was resisting
enforcement of the agreement) voluntarily executed the
marital property agreement at issue. Similarly, the
defensive issues of “fraud, estoppel, and breach of
fiduciary duties’ were included in the broad form
guestions as to whether the husband was “provided fair
and reasonable disclosure of the property or financial
obligations of [thewife]” or whether the husband “had or
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reasonably could have had an adequate knowledge of the
property or financial obligations of [the wife].” Id.

On the other hand, the Houston Fourteenth Court of
Appesals has also observed that “in reviewing the validity
of a marital property agreement, [it has] previously
consideredfactorssuchas'‘thematurity of theindividuals,
their business backgrounds, their educational levels, their
experiences in prior marriages, their respective ages, and
their motivations to protect their respective children.’”
Marsh, 949 SW.2d at 740, citing, Williams, 720 SW.2d
at 249. However, the factors listed in Williams were
reviewed in determining whether or not a premarital
agreement was obtained by fraud, duressor overreaching,
rather than whether the agreement, an instrument in and
of itsalf, was unconscionable.  Williams did not address,
or even mention, the issue of unconscionability (at the
time, former Texas Family Code 85.45 provided that
party seeking to enforce the agreement had to prove that
the other party gave informed consent and that the
agreement was not procured by fraud, duress, or
overreaching). See, Id. at 248. Thus, in light of
Matthews and Blonstei n (which specifically addressed the
point), it can be argued that the Houston appellate court
in Marsh overlapped elements of “voluntary” with
“unconscionable.”

In Pearce, 824 S.W.2d 195, the wife sued her
deceased hushband' s son, as the executor of the deceased
husband’s estate, alleging that a post-nuptial “Trust
Indenture” was unenforceable. The Trust Indenture
provided that the corpus of the trust would be separate
property of the father and the son (the son’s wife aso
signed theindenture). Thetrial judge found that the post-
nuptial “ Trust Indenture” was not unconscionable as a
matter of law. The case was then submitted to the jury,
whichfound, among other things, that thewifevoluntarily
executed the Trust Indenture. 1d. at 197. On appedl, the
wifeargued that thetrial court should have held the Trust
Indenture unconscionable because, at the time the
agreement was signed, she did not have alawyer, shedid
not read or understand the agreement, and there was no
reasonabl e disclosureof itseffect madeto her. 1d. at 199.

The EI Paso Court of Appeals noted that
“unconscionability” had never been precisely defined, but
was determined “ on a case-by-case basis, looking to the
entireatmospherein which the agreement wasmade.” 1d.
Consequently, the Eighth Court of Appeals held that the
trial court could have properly considered thefact that the
wife “kept the books” for the husband, both before and
after the marriage, and had also urged the son’s wife to
sign the same agreement, even though the wife knew that
the son’ swife had been advised by an attorney not to sign
the agreement. 1d. Accordingly, the El Paso appellate
court could not say that thetrial court erred in refusing to
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find the agreement wasunconscionable. 1d. However, the
El Paso court failed to address the “substance” of the
Trust Indenture in any manner.

InFanning, as aready discussed, the Waco Court of
Appeals found that the parties agreement was
unconscionable, given that the wife believed she had no
aternative but to sign, the husband had threatened her
with the loss of one of ther children, and the wife's
bargaining ability was far less than the husband’s. The
appellate court stated that since the wife believed her
husband’ sthreats as to the children, she also bdieved that
her only aternative was to sign the agreement. 828
SW.2d at 145-146.

It can be argued that the appellate courts in Marsh,
Pearce, and Fanning have confused, or at least blended,
the “voluntary” signing of an agreement with an
“unconscionable’ agreement.

The circumstances or atmosphere in which the
agreement is made consists of evidentiary facts for the
court or the jury to utilize in deciding whether an
agreement was executed “voluntarily” or whether
“adequate disclosure was made’ (if the document is
determined to have been unconscionable). Those facts,
however, should not be a part of the determination of
unconscionability of the document.

For the trial court to consider “the atmosphere in
which the agreement was made,” isto confuse” voluntary
signature of the agreement” and “issues involving
disclosure of property and financial obligations’ with
“unconscionability,” and to collapse the two separate
defenses into only one defense. Thus, the trial court’s
inquiry should be limited only to the terms of the
agreement to determine if it was unconscionable at the
time it was signed; al other facts are probative as to
whether it was signed voluntarily, and if the trial court
determines the agreement was unconscionabl e, whether or
not all of the three prongs concerning disclosure exist.

As a litigation matter, it may be possible to use the
“voluntary” issue to teke away the issue of
“unconscionability” from the trial judge by making the
two overlap, in essence, by collapsing the two defenses
into one, and thereby creating “fact issues’ to be
considered by thetrier of fact. Even under the analysis of
unconscionability dictated by El Paso Natural Gas Co.,
with its independent determinations of procedural abuse
and substantive abuse, the issue of whether the
complaining party was"compelled” to sign the agreement
appearsin both prongs of the unconscionability test. See,
El Paso Natural Gas Co., 964 SW.2d at 63; Id. at 61-
62; I1d. at 61, n. 5 (noting “an interrelationship between
the indicia used under both procedural and substantive
abuse”).
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g. Reconciliation: The Family Codeand Commercid

Law

Assume that a trial court is presented with a
premarital agreement, executed in 2001, and one of the
parties desiresto enforcesuch agreement. The other party
clams that the agreement was unconscionable when
signed, but raises no specific alegation that he or she did
not sign the agreement voluntarily. Under such
circumstances, it would appear that the trial court would
presume the agreement had been signed voluntarily.

Next assume that the trial court, adhering to
“established” Texas procedure, considers the effect of
commercial law precedent on the issue of
unconscionability. The trid court therefore applies the
analysis contained in El Paso Natural Gas Co., and
examines issues of procedural abuse and substantive
abuse. Under the procedural abuse prong, thetria court
considers the presence of deception, overreaching, and
sharp business practices, the absence of viable
aternatives, and the relative acumen, knowledge,
education, and financial ability of the parties.

Y et, suchfactual considerationsgivethecomplaining
party a “second hite” at the “voluntary” apple. For
example, under Blonstein, issues of duress, overreaching,
and undue influence are subsumed in the “voluntary”
analysis. 831 SW.2d at 471. Ultimately, the procedural
abuseprong of El Paso Natural Gas Co. smply reiterates
the independent and alternative requirement, under the
Texas Family Code, that the premarital agreement be
voluntarily signed. Similarly, “substantive abuse,” under
El Paso Natural Gas Co., should be consdered the
commercial law correlative of “unconscionability” under
the Texas Family Code.

By acknowledging that a “procedural abuse”
investigation leads to a conclusion regarding whether a
premarital agreement was voluntarily signed, and that a
“substantive abuse” investigation leads to a conclusion
regarding whether the agreement isunconscionable, atrial
court would therefore conform its determination of
enforceability more strictly to the express provisions of
the Texas Family Code, particularly with respect to the
alternative natures of the “voluntary” and
“unconscionable” defenses.

3. Fair and Reasonable Disclosure

Once the trial court determines that a premarital
agreement is unconscionable, the party resisting
enforcement must also prove that, before signing the
agreement, that party was not provided a far and
reasonable disclosure of the property or financial
obligations of the other party. Texas Family Code
84.006(a)(2)(A). In other words, disclosure forms the
second prong of the test to rebut the presumption of
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enforceability, and alack of disclosureis material only if
the premarital agreement has been determined to be
unconscionable. Marsh, 949 SW.2d at 743. Thus, the
premarital agreement must befound to be unconscionable
beforethejury is allowed to decide any disclosureissue.

In Fanning, the trial court found that the wife had
not been provided “fair and reasonable disclosure” of the
property or financial obligations of the husband. 828
S.W.2d at 144. On appeal, the husband argued that such
finding was supported by legally and factually insufficient
evidence. 1d. at 146. However, the Waco appellate court
looked to the wife' s testimony that she had not received
the required disclosure, that her husband wanted to keep
her “ignorant of everything,” and that she did not know
how much money was in their account, how much her
husband made, or how much property he actually owned,
as wel as the testimony of the husband’'s own
psychologist, who described the husband as “ secretive,”
in holding that sufficient evidence supported the trial
court’sfinding. 1d.

In Daniel, the husband complained that hiswifeand
her attorney failed to disclose the existence of over $1
million of community income, which had accumulated to
her separate property in a grantor trust governed by the
terms of the parties’ postnuptial agreement. 779 SW.2d
at 115. The husband contended that he was not given
complete access to this information, and that the wife's
failure to disclose the accumulation of her income
amounted to constructive fraud. Id.

The First Court of Appeals held that the trial court
did not err in refusing to submit issues to the jury as to
“fair and reasonabledisclosure,” thehusband’ sknowledge
of the property and financia obligations of the wife, and
whether the husband waived any right to disclosure,
because there was no evidentiary basis for submission of
such issues to the jury. Id. at 117-118. In reaching its
conclusion, the Houston appellate court noted first that
the husband was a licensed attorney, a certified public
accountant, and an experienced businessman. Id. at 117.
The husband aso admitted that he read and understood
theterms of the postnuptial agreement, aswell asthejoint
income tax returns he and his wife filed during the six
years of their marriage. 1d. Although the husband knew
of the sizeable amount of income accruing to his wife's
separate estate, for his own, abeit laudable motives, i.e.
his concern for the mental comfort of his wife, he
voluntarily chose not to make any inquiry into those
matters, and he also instructed his attorney not to make
any such inquiry for him. 1d. Moreover, when the
husband executed the written marital agreement, he
confirmed in writing his choice not to make any inquiry
into the value and extent of hiswife' s property. 1d.
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Thus, the First Court of Appeals stated that the
evidenceconclusively established, as amatter of law, that
the husband was given a reasonable opportunity to
ascertain the true facts, and that he knowingly chose not
to follow that opportunity. Id. at 116. According to the
appellate court, when one spouse knowingly elects not to
inquire into matters that affect his or her interest, he or
shemay not later complain that he or she did not know the
full circumstances of the transaction. 1d. at 117.

Asalready noted, thebroad form jury questions asto
whether one party is “provided fair and reasonable
disclosure of the property or financial obligations’ of the
other party, or whether one party “has or reasonably
could have had an adequate knowledge of the property or
financial obligations’ of the other party, encompass the
defensive issues of “fraud, estoppel, and breach of
fiduciary duties.” See, Blonstein, 831 S.\W.2d at 471.

4. Walver of Disclosure

Inaddition to proving unconscionability, andthelack
of “fair and reasonable disclosure,” the party resisting
enforcement must also prove that, before signing the
agreement, that heor shedid not voluntarily and expressly
waive, in writing, any right to disclosure of the property
or financia obligations of the other party beyond the
disclosureprovided. TexasFamily Code 84.006(a)(2)(B).

Under the express language of the statute, disclosure
must bewaived inwriting beforethe marital agreement is
signed. Accordingly, the statute apparently requires two
separatewritten instruments, signed by both spouses, i.e.,
awaiver and an agreement. Many, if not most, premarital
agreementsin Texas Ssmply include the waiver within the
written agreement. It is unresolved--indeed, as yet
unaddressed in any reported case--whether such a
procedure fulfills the statutory requirements.

5. Knowledge of Assets and Obligations

Finally, after establishing unconscionability, and the
absence of disclosure or waiver of disclosure, the party
resisting enforcement must also provethat, beforesigning
the agreement, she or he did not have, or reasonably could
not have had, adequate knowledge of the property or
financial obligations of the other party. Texas Family
Code 84.006(8)(2)(C).

Danidd seems to impose a “due diligence’
requirement on aspouseresi sting enforcement of amarital
agreement. Thelanguageof 84.006(a)(2)(C), totheeffect
that the party resisting enforcement reasonably could not
have had adequate knowledge, support the notion of due
diligence requirement under appropriate circumstances.
Cf., Cabot Corp. v. Brown, 754 SW.2d 104, 106 (Tex.
1987) (of thethree broad categories of covenantsimplied
in al oil and gas leases, included within the covenant to
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manage and administer the lease is the duty to
“reasonably” market the oil and gas produced from the
premises; under the duty to “reasonably market,” the
lessee is required to market the production with due
diligence). The language of 84.006(a)(2)(C) may aso
impose the standard of a “reasonably prudent person in
the same or similar circumstances.” Cf., Amoco Prod.
Co. v. Alexander, 622 S.W.2d 563, 568 (Tex. 1981) (the
standard applied to test the performance of alesseeinits
“reasonable” marketing of gas is that of “a reasonably
prudent operator under the same or similar
circumstances’).

B. Common Law Defenses

As stated previoudly, section 4.006(c) and 4.105(c)
limit the attack of premarital and marital property
agreements to the statutory defenses of voluntariness and
unconscionability. However, theamendment appliesonly
to agreements “ executed on or after” September 1, 1993.
Daniel v. Daniel, 779 SWwW.2d 110, 114 (Tex.
App.--Houston [1st Dist.] 1989, no writ). Because “an
agreement executed before that date is governed by the
law in effect at the time the agreement was executed,”
common law defenses regarding the enforcement of
contracts may ill be available to attack pre-Sept. 1,
1993 agreements. Exactly what common law defenses
apply, and how they apply, has not been conclusively
established in Texas case law.

One appellate court has held that such common law
defenses as duress, overreaching, undueinfluence, fraud,
estoppel, and breach of fiduciary duty are necessarily
incorporated into the 1993 statutory defenses. In
Blonstein v. Blonstein, 831 SW.2d 468 (Tex. App.--
Houston [14™ Dist.] 1992, writ denied), the court of
appeals affirmed the trial court’s denia of jury
instructions on common law defenses, finding that they
werealready included inthecourt’ sinstructionsregarding
voluntariness, unconscionability, and disclosure:

... [ Duress, overreaching, and undueinfluence]
inquired as to whether David Blonstein’s free
will was overcome by threats or other acts of
Esther Blonstein. The first question actually
submitted to the jury asked “Did David Blon-
stein voluntarily execute the marital property
agreement?’ This broad-form question
encompassed those three defensive issues. . .
Asking whether David Blonstein  acted
voluntarily is the same as asking whether he
acted by free will.

. . . [Fraud, estoppel, and breach of fiduciary
duty] concerned whether Esther Blonstein had
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misrepresented or failed to discloseinformation
about the property schedule attached to the
marital agreement. The question actualy
submitted to the jury asked: “Was David Blon-
stein provided afair and reasonable disclosure
of the property or financial obligations of
Esther Blonstein or did David Blonstein haveor
reasonably could have had an adequate
knowledge of the property or financial
obligationsof Esther Blonstein?” Thisquestion
contained, because of his broad form, those
defensive issues requested by the appellant.

Blonstein, 831 SW.2d at 471. Inaper curium opinion,
the Texas Supreme Court denied the application for writ
of error, but expressly stated that in doing so, it neither
approved nor disapproved of the analysis of the court of
appeals. Blonstein v. Blonstein, 848 SW.2d 82 (Tex.
1982).

C. Evidentiary Considerations
1. Evidence and Contracts in General

Generdly, in abreach of contract suit, the plaintiff
must show the existence of a contract between the parties,
duties created by the contract, a breach of the duties, and
damages. See, e.g., TCl Cablevision of Texas, Inc. v.
South TexasCableTelevision, Inc., 791 S.W.2d 269, 271
(Tex.App.-Corpus Christi 1990, writ denied). Such
issues, therefore, define the genera boundaries of
“relevance” for a contract action under TEX.R.EVID.
401.

When construing unambiguousinstruments, the court
must “...give terms their plain, ordinary, and generally
accepted meaning....” Heritage Resources, Inc. v.
NationsBank, 939 SW.2d 118, 121 (Tex. 1996). The
court must also attempt to give effect to al contract
provisions so that none will be rendered meaningless.
Kelley-Coppedge, Inc. v. Highlands Ins. Co., 980
S.W.2d 462, 464 (Tex. 1998); seealso, Universal C.I.T.
Credit Corp. v. Daniel, 243 SW.2d 154, 158 (Tex.
1951). In other words, the courts will give effect to the
intention of the parties as it is apparent in an
unambiguous writing. City of Pinehurst v. Spooner
Addition Water Co., 432 SW.2d 515, 518 (Tex. 1968);
Dewey v. Dewey, 745 S.W.2d 514, 517
(Tex.App.-Corpus Christi 1988, no writ) (a premarital
agreement should be interpreted according to the true
intentions of the parties as expressed in the instrument);
McClary v. Thompson, 65 S.W.3d 829, 837 (Tex. App.
— Fort Worth 2002, pet. denied).

However, if a contract is subject to two or more
reasonable interpretations after applying the pertinent
rules of construction, the contract is ambiguous, which
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creates afact issue on the parties' intent. Columbia Gas
Transmission Corp. v. New Ulm Gas, Ltd., 940 SW.2d
587, 589 (Tex. 1996). An ambiguity does not arise
simply because both parties urge conflicting
interpretations of the contract. Forbau v. Aetna Lifelns.
Co., 876 SW.2d 132, 134 (Tex. 1994). For an
ambiguity to exist, both interpretations must be
reasonable. See, Glover v. National Ins. Underwriters,
545 SW.2d 755, 761 (Tex. 1977).

2. Ambiquity and The Parol Evidence Rule

In Kelley-Coppedge, Inc., 980 S.W.2d at 464, the
Texas Supreme Court summarized the longstanding
guiddines Texas courts are to follow when interpreting
contracts (in Kelley-Coppedge, Inc., an insurance
contract):

The primary concern of a court in construing a
written contract isto ascertain the true intent of
the parties as expressed in theinstrument. If a
written contract is so worded that it can be
given adefiniteor certain legal meaning, theniit
is not ambiguous. Parol evidence is not
admissible for the purpose of creating an
ambiguity.

If, however, the language of a...contract is
subject to two or more reasonable
interpretations, it is ambiguous. Whether a
contract is ambiguous is a question of law for
the court to decide by looking at the contract as
a whole in light of the circumstances present
when the contract was entered. Only where a
contract is first determined to be ambiguous
may the courts consider the parties

interpretation, and admit extraneousevidenceto
determine the true meaning of the instrument.

Parol evidenceis not admissibleto vary the terms of
an unambiguous document. Kennedy v. Kennedy, 619
SW.2d 409, 410 (Tex.Civ.App.-Houston [14th Dist.]
1981, no writ). Thus, parol evidenceis not admissibleto
show that the terms of the contract do not agree with the
previous understanding of the parties. See, e.g., Boyett
v. Boegner, 746 S.W.2d 25, 28 (Tex.App.-Houston [1st
Dist.] 1988, no writ); see also, Massey v. Massey, 807
S.W.2d 391, 405 (Tex.App.-Houston [1st Dist.] 1991),
writ denied, 867 SW.2d 766 (Tex. 1993) (under the
parol evidence rule, the trial court correctly excluded
testimony that, contrary to the terms of the deeds in
guestion, the transactions were actualy intended to be
gifts, and weretreated as gifts, but weremadeto look like
credit transactions in order to avoid gift taxes, where the
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offering party did not plead that the deeds were
ambiguousand no evidenceof ambiguity wasintroduced).
When awriting isintended as a completed memorial
of alegal transaction, the parol evidence rule excludes
other evidence of any prior or contemporaneous
expressions of the parties relating to that transaction.
Muhm v. Davis, 580 S.W.2d 98, 101
(Tex.Civ.App.-Houston[1st Dist.] 1979, writ ref'dn.r.e.).
The parol evidence rule is not a rule of evidence, but a
rule of substantive law. Hubacek v. Ennis Sate Bank,
159 Tex. 166, 317 SW.2d 30,31 (1958). Further, the
parol evidence rule is particularly applicable where the
written contract contains a recital that it contains the
entireagreement betweenthe parties or asimilarly worded
merger provison. Weinacht v. Phillips Coal Co., 673
S\W.2d 677, 679 (Tex.App.-Dallas 1984, no writ).

3.  Admisshility of Parol Evidence

Exceptions exist to the genera rule against parol
evidence, and such exceptions may arisein the context of
apremarital agreement. For example, extrinsic evidence
is admissible to show fraudulent inducement to enter into
awritten contract. See, Tracy v. Anni€'s Attic, Inc., 840
SW.2d 527,532 (Tex.App.-Tyler 1992, writ denied) (the
trial court did not err in admitting extrinsic evidence to
show misrepresentations and concealment of material
facts that induced the signing of aloan agreement).

Equally, evidence of circumstances surrounding the
execution of the contract may be considered in the
construction of an unambiguousinstrument, even though
oral statements of the parties’ intentions are inadmissible
to vary or contradict the terms of the agreement. See,
e.g.,Medical Towers, Ltd. v. &. Luke's Episcopal Hosp.,
750 SW.2d 820, 822 (Tex.App.-Houston [14th Dist.]
1988, writ denied). Such circumstanceshelptoilluminate
the contractual language chosen by the parties and enable
evaluation of the objects and purposes intended to be
accomplished by them in entering into the contract. Id.

Fraudulent inducement arguments may well appear
in family law cases involving premarital agreements. By
offering proof of fraud, accident, or mistake, a spouse
may be able to produce extrinsic evidence contradicting
express recitals in a premarital agreement. See, e.g.,
Henry S Miller Co. v. Evans, 452 SW.2d 426, 431-32
(Tex. 1970) (under the parol evidencerule, a spouse who
isaparty to a deed transaction may not introduce parol or
extrinsic evidenceto contradict the expressrecitalsin the
deed without first tendering evidenceof fraud, accident, or
mistake).
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4. Evidence Checkliss Under Commercial Law

Approach

Althoughthe* commercia law” approachtakeninEl
Paso Natural Gas Co. dedlt explicitly with the issue of
“unconscionability,” such an analysis, with its focus on
both “ procedural abuse” and “ substantive abuse,” readily
conforms to the Texas Family Code's statutory
“voluntary” or “unconscionable” inquiry. The following
genera checklist highlights the important evidentiary

(12) did the resisting party rely on
something in the agreement as inducement to
sgn?

B. Substantive Abuse

(1) fairness or oppressiveness of the
contract; “bad dea” vs. “unconscionabl€e”

concerns involved in the El Paso Natural Gas Co.
approach.

A. Procedura Abuse

(1) presence of deception, overreaching,
or sharp business practices

(2) absence of viable aternatives (i.e.,
did the resisting party have any other options?)

(3) relative acumen, knowledge,
education, and financial ability of the parties

(4) was the party resisting enforcement
“compelled” to execute the agreement?

(5) did the resisting party resisting
enforcement seek to renegotiate the agreement?

(6) didtheresisting party test the alleged
superior bargaining power of theother party, or
did it smply acquiesce in the other's
preferences (if so, then the resisting party
cannot be said to have“fallen prey” to the other
party’s superior bargaining power)

(7) extent of negotiations, or extent of
attempts to negotiate

(8) redisting party’s attitude over time:
did it show concern over the agreement or its
effects?

(9) did the resisting party understand the
effect of its actions?

(10) are the circumstances surrounding
execution “ shocking?’

(11) did the resisting party ever read the
agreement?
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(2) isthe agreement “inimical” to public
policy?

(3) isthere any reasonable or subjective
parity between the values exchanged, or is it
“utterly lopsided”? [recall, though, that under
the Texas Family Code, no consideration is
required for a marital agreement]

(4) isthe agreement shocking?

(5) wastheresistingparty “compelled” to
execute the agreement (i.e., did it fall prey to
the gross aspect of the deal?)

(6) does the agreement provide any
benefit to the resisting party?

(7) did the resisting party investigate
facts associated with its best interest and
involved inthe subject matter of the agreement?
(due diligence)

(8) didtheresisting party have any other
options?

5. Evidence Checklist From Family Law Cases

Any dispute between two otherwise rational people
asto the details surrounding their martial agreement may
well (and probably will) devolveinto a“ swearing match.”
See, eg., Blonstein, 831 SW.2d at 473 (areview of the
entire record showed, at best, a swearing match).
Consequently, the prudent practitioner, whether he or she
seeks to enforce or resist the enforcement of a marital
agreement, will pay acute attention to the “totality of the
circumstances’ surrounding the agreement.

A review of Texas cases involving marita
agreements reveals a number of evidentiary factors
repeatedly raised by the courts. The following checklist
is not intended to beexhaustive. Further, such achecklist
is not designed to particularize evidence of
“voluntariness,” as opposed to evidence of
“unconscionability,” since, as argued herein, such issues
tend to be overlapped as a practical matter, by both courts
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and litigants. Nonetheless, the checklist does highlight
typical evidentiary concerns raised in marital agreement
Cases.

A. Persona Characteristics of the Parties

1. Capacity to Contract

See, Marsh, 949 SW.2d at 740 (no evidence that
husband was senile); Sadler v. Sadler, 765 S.W.2d 806,
808 (Tex.App.-Houston[14th Dist.] 1988), reversed, 769
S.W.2d 886 (Tex. 1989) (both parties were competent
adults with full capacity to enter agreements).

2. Genegrd Character

See, Fanning, 828 S.W.2d at 146 (the psychologist
who testified on the husband’s behalf characterized the
husband as manipul ative and secretive, and that, givenhis
competitiveness, his manipulative tendencies, and his
aggression, the husband “could get very angry and be
retaliatory”); Blonstein, 831 SW.2d at 473 (witnesses
testified that the deceased husband could not be forced to
sign anything).

3. Maturity of the Individuas

See, Marsh, 949 SW.2d at 741 (both parties were
mature).

4. Business Backgrounds

See, Id. at 740 (husband was active in trading
stocks); Id. at 741( both parties had business experience);
Fanning, 828 SW.2d at 139 (both parties werepracticing
attorneys when the marital agreement was executed);
Williams, 720 S.W.2d at 248-249 (wife’ sjob exposed her
to contracts which dealt with banking financial records,
and both parties had experiences with the sde of
properties); Daniel, 779 SW.2d at 115 (husband was a
licensed attorney and a certified public accountant, and
once was employed as vice-president and assistant to the
president of an engineering firm before he started his own
venture capital firm).

5. Educationa Levels

See, Marsh, 949 SW.2d at 741 (both parties
educated).
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6. Experiencesin Prior Marriages

See, Marsh, 949 SW.2d at 741 (both parties had
been married before, and the wife saw her assets
diminished through the lengthy illness of her late former
husband); Daniel, 779 SW.2d at 115 (both parties had
prior marriages, and children by those marriages).

7. Respective Ages

See, Marsh, 949 SW.2d at 741 (the husband was
78, the wife 58).

8. Motivationsto Protect Respective Children

See, Marsh, 949 SW.2d at 741 (thewifehad grown
children to consider, whereas the husband was childless);
Williams, 720 SW.2d at 249 (husband testified that he
was motivated to protect his children by prior marriages).

9. Relationship Prior to Marriage

See, Marsh, 949 SW.2d at 742 (the husband
acknowledged that before the marriage, he and the wife
did not live together and had no access to each other’s
financial information).

10. Relationship Prior to Execution

See, Fanning 828 S.W.2d at 145-146 (severemarital
problems); Matthews, 725 SW.2d at 279 (the record
reflected that the couple was having severe marital
problems); Blonstein, 831 S.W.2d at 473 (thejury heard
how the couple had been happily married for
approximately forty years at the time the agreement was
signed); Pearce, 824 S\W.2d at 199 (thetrial court could
have properly considered the fact that the wife “kept
the books” for the husband, both before and after the
marriage).

11. Experience With Prior Marital Agreement

See, Marsh, 949 SW.2d at 741 (only the wife had
previoudy executed a premarital agreement).

12. Awareness of Persona Financial Condition

See, Marsh, 949 SW.2d at 740 (a letter written by
the husband directing a specific transfer from one of his
accounts showed that the husband appeared to be well
aware of what he owned).
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B. Negotiations Prior to Execution

1. Providing Documents

See, Marsh, 949 SW.2d at 740 (thewife sattorney,
who prepared the agreement, testified that the husband
provided al the financial documents needed to draft the
premarital agreement).

2. Participation in Drafting

See, Marsh, 949 SW.2d at 740 (husband dictated
portions of the agreement, and offered to have his
accountant prepareany tax returnrequired because of the
effect of theagreement); 1d. at 742 (the husband corrected
the wifés counsel as to the total amount money
transferred to atrust pursuant to the agreement); Daniel,
779 SW.2d at 116 (on the day the agreement was
executed, at the written suggestion of the husband, the
drafting attorney, who was a mutual friend of both
parties, inserted specific additional language in the final
draft).

3. Circumstances of Negotiation

See, Danidl, 779 SW.2d at 115-116 (the lawyer, a
personal friend of both parties, who prepared drafts of the
proposed agreement, which culminated in the agreement
executed by the parties, testified that the matter was a
“vigorousy negotiated transaction,” negotiated at
“arms-length”); Daniel, 779 S.W.2d at 116 (the husband
had the proposed agreement reviewed by a lawyer, who
later testified that the agreement had been negotiated in a
friendly and amicable manner, and that the husband had
agreed to make the agreement to preserve marita
harmony with his wife); Matthews, 725 SW.2d at 277
(an attorney tedtified that he met with both parties
regarding the partition agreement, and that the wife
seemed calm and normal, that she never indicated to him
that she believed the agreement to befraudulent, and that,
in hisopinion, both parties werefully aware of what they
were doing).

C. Circumstances Surrounding Execution

1. Prior Discussion Concerning Agreement

See, Williams, 720 SW.2d at 248 (the wife denied
that she and the husband ever discussed the agreement
prior to the day of its execution, whereas the husband
stated that the parties had discussed and consented to the
agreement’ sterms about six months prior tothewedding).
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2. Awareness of Agreement

See, Williams, 720 S.W.2d at 249 (thewifewasa so
familiar with the contents of the agreement, was of the
opinion that the items designated in the agreement as the
respective separate property of the parties were, in fact,
their respective separate property at the time the
agreement was executed, and conceded that at thetimeshe
executed the agreement, she had no objection to the
division of the property as set forth therein); Marsh, 949
S.W.2d at 740-741 (thelawyer who drafted the agreement
testified that he believed the parties were provided a copy
of the documentsto review beforethey wereexecuted and
he was surethat the husband understood the documents);
Grossman, 799 SW.2d 513 (in hisaffidavit in support of
his request for summary judgment, the husband stated
“[p]rior to signing the premarital agreement, it was
explained to my wife and she indicated that she
understood what she was signing”); Sadler, 765 SW.2d
at 808 (the appellate court held that the wife could not
escape her agreement by a mere denial of understanding
it; aconclusory averment of ignorance wasinsufficient to
avoid the agreement).

3. Reading the Agreement

See, Marsh, 949 SW.2d at 740 (the husband’s
assertion that he did not read the agreement failed to
persuade the appellate court that the agreement was
unconscionable).

4. Threats, Etc.

See, Marsh, 949 SW.2d a 740 (the husband
admitted that there were no threats, fraud, overreaching,
duress, or misrepresentations made to him to induce him
to execute the agreement, and the wife testified that she
never threatened or dominated the husband, and that the
agreement was not procured through fraud or duress);
Fanning, 828 S.W.2d at 146 (the husband threatened that
the wife would not see their children again); Matthews,
725 SW.2d at 277 (the wifetestified that during thetime
period before the signing, the husband threatened that if
shedid not sign the indenture shewould never see her son

again).
5. Legal Representation Prior to Execution

See, Marsh, 949 SW.2d at 740-741 (the husband
acknowledged that he was free to consult an attorney and
accountant before the execution of the agreement; the
lawvyer who drafted the agreement testified that he met
with both parties over severa hours in discussing the
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proposed agreement, including three visits with the
husband alone, at whichtimehe*strongly” recommended
that the husband obtai nindependent counsdl); Chiles, 779
S.W.2d at 129 (the wifewas represented by counsd at all
times during extensive negotiations and drafts of the
agreement); Sadler, 765 S.W.2d at 808 (the attorney who
drafted the agreement testified at length to the
circumstances of execution, stating that the parties freely
entered intotheagreement, that the attorney had dismissed
the husband from the room and repeatedly counseled the
wife to engage her own attorney; nonetheless, the wife
declined the invitation and duly signed the contract,
refusing to take it home and think about it).

6. Actions During Execution

See, Blonstein, 831 S.W.2d at 473 (the notary who
witnessed the agreement’s execution testified that the
parties approached her desk and asked her to notarize a
document, appeared to know what they were doing, were
talking about an upcoming cruise they were planning
while she was notarizing the agreement, and that there
was absolutely no indication that the husband was not
acting voluntarily).

7. Proximity of Execution to Wedding

See, Marsh, 949 SW.2d at 741 (the fact that the
premarital agreement was signed shortly before the
wedding (one day) did not make the agreement
unconscionable); Osorno v. Osorno, 76 S.W.3d 509,
510-11 (Tex. App. — Houston [14™ Dist.] 2002, no pet.)
(premarital agreement wassigned voluntarily eventhough
the agreement was signed the day before the parties
married).

8. Available Alternatives

See, Fanning, 828 SW.2d at 146 (since the wife
believed her hushand' s threats as to the children, she also
believed that her only alternative was to sign the
agreement).

9. Relative Bargaining Abilities

See, Fanning, 828 SW.2d at 146 (given the
husband’'s aggressve, manipulative, and retaliatory
character, the wife's bargaining power was much less
than that of the husband).
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D. Actions After Execution

1. Lega Advice After Execution

See, Marsh, 949 SW.2d at 741 (after execution of
the agreement, the husband consulted an attorney, and
admitted at trial that the attorney had pointed out several
problems with the agreement).

2. Statements After Execution

See, Marsh, 949 SW.2d at 741 (the wife testified
that the husband told her the agreement was worthless).

3. Actions Pursuant to the Agreement

See, Marsh, 949 SW.2d at 741 (contrary to his
attorney’s advice, the husband requested transfers from
his account to an account established pursuant to the
agreement).

4. Re-execution of the Agreement

See, Chiles, 779 SW.2d at 129 (the agreement was
executed a second time, immediately after themarriage, to
further expresstheintent of the parties that therewould be

no community property).

5. Obstinate Behavior

See, Marsh, 949 SW.2d at 742-743 (the husband’'s
complaints about unintended tax consegquences of the
agreement, admitted to exist by the wife, were
disregarded by the Houston appellate court,
particularly since the trial court had asked the parties to
modify or reform the agreement to dleviate the
deleterious tax consequences, to which the wife agreed
but the husband refused.

6. Inconsistent Behavior
See, Pearce, 824 SW.2d at 199 (the trial court
properly considered the fact that the wife had also
urged the son’s wife to sign the same agreement she

later claimed was unenforceable).

E. Language of Agreement ltsalf

See, Marsh, 949 SW.2d at 740 (the premarital
agreement stated that each party entered the agreement
freely and knowingly); Id. at 741, n. 5 (the agreement
provided: “It has been strongly recommended, by the
counsdl of [the wife], that [the husband] obtain counsel
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for representation in the negotiations of this ‘ agreement,’
however, [the husband] has elected not to retain
independent counsdl,” and [the husband] represents that
heentersinto this‘ Agreement’ with informed consent and
that this ‘ Agreement’ was not procured by fraud, duress
or overreaching”); cf., Dewey, 745 SW.2d at 517 (the
husband’ s income was community property because the
premarital agreement did not expressly mention salariesor
state that there would be no accumulation of community
estate); Daniel, 779 SW.2d at 117 (when the husband
executed the written marital agreement, he confirmed in
writing his choice not to make any inquiry into the value
and extent of hiswife's property); cf., Sadler, 765 S.W.2d
at 807 (agreement was a “model of smplicity,” but three
pages long and containing only eight paragraphs).

F. Disclosure and Knowledge

See, Fanning, 828 SW.2d at 146 (the wife's
testimony that she neither received disclosure nor waived
such disclosure, that her husband wanted to keep her
“ignorant of everything” for her own protection, that she
did not have any knowledge of how much money was in
their account, how much money her husband was making,
or how much property he actually owned, as well as
testimony from the husband’ s psychol ogist describing the
husband as* secretive,” supported the court’ sfindingsthat
the husband failed to disclose his property or financial
obligations); Blonstein, 831 SW.2d at 474 (deceased
husband was informed about hiswife's property and had
been extremely active in tending to finances during the
marriage, particularly since the parties filed a joint tax
returns each year, al records were available to the
deceased at al times, and the husband (1) had complete
access to their bank records, (2) had picked up certain
bank records only a month before the agreement was
signed, (3) sat down each year with a bookkeeper or
accountant, went through each schedule of thetax return,
and discussed which part of the reportable income was
from his assets and which was from his wife's, and (4)
had visited certain properties classified as his wife's
separate estate); Daniel, 779 S.W.2d at 116 (the record
showed that the parties filed joint incometax returns, and
the husband admitted that he had reviewed the tax returns
and that he had not misunderstood their import).

G. DueDiligence

See, Daniel, 779 SW.2d at 117 (the husband
admitted that he never asked his lawyer to inquire into
relevant issues surrounding the distribution of theincome
from atrust created in the parties' agreement, but rather
explained that his purpose in making the agreement was
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to provide hiswife* comfort” regarding her estateand her
assets, that he had not been interested in the size of her
estate, and that he had not asked any questions about the
extent of her properties because of their mutual
understanding that he would not inquire into her
properties, and she would not inquire into his).

VI. NEGOTIATING AND DRAFTING MARITAL
AGREEMENTS.

It has been determined by boththe TexasL egidature
and the judiciary that premarital agreements are
presumptively enforceable, based on public policy
considerations. Marsh v. Marsh, 949 S.\W.2d 734, 739
(Tex. App.—Houston [14™ Dist.] 1997, no writ);
Grossman v. Grossman, 799 SW.2d 511, 513
(Tex.App.—Corpus Christi 1990, no writ.) Moreover,
while it does not appear that there is a Texas case which
concludesthat post-marital agreementsare presumptively
enforceable, the enforcement provisions set out in the
Family Codeareidentical for eachtype of agreement, and
thus one could in al likelihood make a sound argument
that post-marital agreements are presumptively
enforceable as well.

That being said, practitionersshould still exercisean
extreme amount of caution when drafting and negotiating
marital property agreements. Many things must be
carefully evaluated when representing either a spouse or
person about to marry. A non-exhaustive list of
consderations is set out below.

A. Timing and Drafting of Premarital Agreement in

Relation to Marriage.

Generaly speaking, most couples put off dealing
with the logistics of a premarital agreement until just a
few weeks or evendaysprior to their wedding. Premarital
agreements can be quite complex dueto the nature of the
parties’ individual estates, as well asthe specific property
rights they wish to alter or modify in the course of the
agreement. As such, the practitioner must give due
thought to timing cons derationswhen deciding whether to
represent a party contemplating marriage.

Common sense would tell you that you should not
agree to representation if you adequately determine that
there is insufficient time to negotiate and draft an
agreement. The closer in proximity the execution of the
agreement is to the wedding ceremony, the greater the
likelihood that a spouse will raise claims of duress or
undue influence in the event that the parties file for
divorce.

On the other hand, it should be noted that Texas
courts have held in certain instances that a premarita
agreement executed just prior to the wedding is
enforceable. SeeWilliamsv. Williams, 720 S.W.2d 246,
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247-249 (Tex.App.—Houston [14™ Dist.] 1986, no writ)
(agreement signed on the day of the wedding enforceable,
because wife had substantial business experience and the
husband testified they had discussed the terms of the
agreement six months prior to thewedding); Seeal so Huff
v. Huff, 554 SW.2d 841, 843 (Tex.Civ.App.—-Waco
1997, writ dism’d) (premarital agreement signedtwo days
prior to wedding enforceable); Osborno v. Osborno, 76
S.W.3d 509, 510-511 (Tex.App.—Houston [14™ Dist.]
2002, no pet.) (premarital agreement signed oneday prior
to wedding upheld.)

B. Independent Counsd

Another practicethat attorneys should alwaysfollow
is that both parties must be represented by independent
counsel when negotiating, drafting, and executing a
premarital agreement. While the court held in Marsh v.
Marsh that the prenuptial agreement was enforceable
although the husband was not represented by independent
counsdl, the better practice is to insist upon separate
counsd to further ward off claims of involuntariness in
the event of a divorce. Marsh, 949 SW.2d 734 at 741-
743 (fact that husband not represented by counsel in
execution of premarital agreement not dispositive in and
of itself in terms of enforceability of agreement.)

C. Full and Complete Financial Disclosure

According to sections 4.006(a) and 4.105(a) of the
Texas Family Code, the party seeking to uphold a
premarital or post-marital agreement must have given a
“fair and reasonable disclosure of the property or
financial obligations’ of that party. TEX. FAM. CODE
ANN. 88 4.006(a), 4.105(a). Therefore, a prudent
practitioner would be wise in obtaining a full and
complete disclosure of al assets and liabilities of the
parties, especidly if he or she represents the party with
the larger estate.

While a party may voluntarily and expresdy waive
in writing any right to disclosure of the property or
financial obligations of the other party beyond the
disclosure provided, such waiver must be signed before
execution of the marital agreement. If your client does
decideto executesuch awaiver, take careto notethe date
and time that the waiver signed, as well as the marital
agreement itself, in order to avoid any claim later that the
waiver was untimely executed.

D. Videotape

Another thing to take into consideration when
scheduling an execution of amarital agreement iswhether
or not to haveyour client videotaped when he or shesigns
the actual documents. The use of avideo will help insure
that the agreement is enforceable in that it may provide
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well documented evidence that the parties were not
sgning involuntarily or under duress in the event that a
claim against enforceablity should later arise.

VIl. CONCLUSION

As illustrated herein, a review of the mgority of
Texas cases on premarital and marital property
agreements establishes a trend towards enforcing the
promises made between parties in recognition of the
freedom to contract and do with their property what they
want.

However, while premarital and post-marital
agreements are presumptively enforceable, they are not
fail-safe and thus dtrict attention must be paid to the
drafting and negotiations of such agreements in order to
effectuate the desires and needs of our clients. It is
imperative that we as counselors advise our clients of al
of the various rights and options available when entering
into a premarital or marital property agreement. In
addition, it is important to educate and familiarize
ourselves with the various ways to attack, set aside, or
enforce the provisions of these agreements in order to
protect the interests of our clients.



